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	Dean Guttenberg, Professor Weatherspoon, colleagues and friends, it is an honor to be here today and I thank you for the opportunity to share some thoughts on opportunities for minorities in the field of alternative dispute resolution.  But to put into context both the source and the gravity of what I perceive as a fundamental problem equality of opportunity, I begin with the echo of a distinguished voice; one which continues to resonate with truth and the admonishment that we can, we must, do better.
In the introduction to his groundbreaking treatise, “The Souls of Black Folk”, William Edward Burghardt Du Bois of Great Barrington, Massachusetts, and later of Harvard and Fisk and other such places, wrote, “Herein lie buried many things which if read with patience, may show the strange meaning of being black here in the dawning of the Twentieth Century.  This meaning is not without interest to you, Gentle Reader; for the problem of the Twentieth Century is the problem of the color-line.”  Du Bois proceeds to share his insight into the painfully searing experience of being looked upon through lens which distort and stereotype in order to subjugate and deny: “It is this peculiar sensation, this double-consciousness, this sense of always looking at one’s self through the eyes of others, of merging one’s self through the eyes of others, of measuring one’s soul by the tape of a world that looks on in amused contempt and pity.  One ever feels his two-ness – an American, a Negro; two souls, two thoughts, two un-reconciled strivings, two warring ideals in one dark body, whose dogged strength alone keeps it from being torn asunder.”
That was over 100 years ago.  Since then, thankfully, much has changed.  Our society has become largely integrated, even if it remains undeniably segregated by class.  Our profession has become more integrated than ever before.  Women and people of color have run Fortune 500 companies.  In fact, women and people of color have begun to run the United States.  We have an African American president.  I suspect that Du Bois would be more than gratified to know that we have had two African American Secretaries of State, one of them a woman, along with two more women Secretaries of State.  We are about to have three women Justices on the Supreme Court, where two African Americans have served since Du Bois made his observations.  
“And yet”, I hear Du Bois intone. 
“And yet”, I find myself saying. 
And yet, here we are, in 2010, gathered at this wonderful institution for this very important program – a National Symposium for Minority Professionals in Alternative Dispute Resolution, and I can’t help but ask, “Why?”  Why are we here?  Why is this program so relevant still, so important?  Why, after all these years, does it remain so?  Why, despite all our progress, despite all our accomplishments as a people and as a society, and in this great country which continues to afford immense opportunities for advancement, are Du Bois’ words as prescient today as they were 107 years ago in certain quarters of our society, and within certain areas of our profession?  Why? 
My personal journey as a lawyer and a judge leaves me with the sense that this area of practice – Alternative Dispute Resolution – continues to be extremely difficult for lawyers of color, and to a lesser degree women, to succeed in.  I’m not saying that the doors are closed, for most certainly they are not; but I am saying that for most of us they remain very, very difficult to open.  And part of the reason is rooted in perceived stereotypes and a failure to level the playing field to create and extend opportunities to people of color.  I’m going to address both – leveling the playing field and enhancing opportunities – but I begin with a discussion of my own involvement in the field of ADR.  
For me, it began as an accident, really, and an uninvited and at the time unwelcomed one at that.
I was appointed to the United States District Court for the Western District of Pennsylvania in 1991.  I was 36 years old the day I was sworn in.  It was a beautiful day, June 1st, and all I could think about was that the next day I would arrive at my new chambers on the 10th floor of the federal courthouse and, for the first time, see the beautiful brass plaque on the door which would read, “Judge Timothy K. Lewis, Chambers”  Heady stuff for a young guy who had just left the U.S. Attorneys Office and was embarking upon a judicial career at “such a tender age”, as the whispers around the courthouse had it.
But that’s not what I encountered.  Instead, my enthusiasm was blocked, and so was my view of the plaque, by row after row after row of boxes containing 300 of the worst civil cases in the courthouse.  At that time, each of the six judges with the worst caseloads was allowed to pick 50 of their worst cases, referred to as “the dogs”, and assign them to the new judge.  These were cases that could not be resolved, could not be settled, and which no one, including the lawyers, wanted to try.  So, there I was, young, inexperienced, with nothing but a criminal law background, looking at 300 civil cases not even the most experienced judges could move forward.
Now, I knew that people were questioning my appointment.  Some of the questions were legitimate: I had no civil experience, for example.  But some emanated from the dark place Du Bois referred to, and I was well aware of this, too.  And so, I decided right then and there that I was going to use these 300 cases to make a defining statement, and that’s exactly what I did.  Over the course of the next fourteen months, I had held status conferences in each and every one of them, and I had rolled up my sleeves and begun to settle as many as I could.  After a while, lawyers started talking about how Judge Lewis was coming up with some creative techniques to resolve extremely difficult matters, and by the time I was elevated to the Third Circuit Court of Appeals in October of 1992, I had, in a little more than a year, settled nearly 200 of what really were, to use the parlance, the “dog” cases in the courthouse.  And while I didn’t realize it at the time, it was here that I developed an expertise in dispute resolution.  Today, I still use some of the techniques and approaches I was trying out then.
Not long after I became a circuit court judge the court initiated a mediation program.  While the judges did not actively participate in mediating appeals, we did look carefully at each case to determine if it was a likely candidate for the program.  And so, my education in ADR continued.
I left the bench in 1999 and joined Schnader Harrison Segal and Lewis shortly thereafter.  I am very fortunate to work at a nationally renowned firm that has always been on the cutting edge of social and professional issues, and which already had in-house another former circuit court judge, Arlin Adams, who had become an ADR specialist.  In time, I was appointed to the Board of Directors of the American Arbitration Association and the International Institute for Conflict Prevention and Resolution, also known as “CPR”, with my firm’s blessing not only because of the business potential these opportunities offered, but because Schnader has historically recognized the importance of being a part of any and everything that is directed at improving our profession.  Of course, I was also named to various panels at each of these providers, and I have developed a very busy and successful practice as a mediator and an arbitrator.
But what I noticed at each stop along the way was a dearth of representation among people of color.  
When I was appointed to the District Court in 1991, I was the only black judge and I was replacing the first black judge in my district.  When I was appointed to the Circuit the following year, the legendary A. Leon Higginbotham was there and I asked him to speak at my swearing in ceremony.  The one thing he said that resonated with me was that with this appointment I had become only the 12th person of color since the Judiciary Act of 1789 to hold this office.  
And so it was here, as a circuit court judge, that I recognized for the first time my own very personal responsibility to reach back and to effect change.  It was at this time that I came up with the criteria I would use for hiring my law clerks as long as I served as a federal judge.  Obviously, and it goes without saying, I wanted competence and quality.  Who doesn’t?  But from there I immediately went to: “persons from groups that have been historically excluded from active and meaningful participation in the federal judiciary”.  That was it.  I wanted to change the make-up of the court to promote the interests of diversity and pluralism, and the best place for me to start was in the hiring of my law clerks.  So that’s what I did, and they excelled.  And they thrive today.  Two of them are working in the White House Counsels office; one of them is a Domestic Policy Advisor to the President; two of them are senior officials at the Department of Justice; one of them is a law professor who is married to my dear friend Ben Jealous, President of the NAACP; one of them is a Dean and professor of law at Ohio State, the other school in this town, and may others have gone on to distinguished careers.  They were given an opportunity because doors that had been closed were opened, and they ran through them and excelled.
When I left the bench and went on the boards of AAA and CPR, I saw the same dearth of representation among people of color.  And so, at both organizations – using the precise criteria I had adopted as a federal judge – we set about to change that.  At the AAA we created the Committee on Opportunities for Minorities in ADR, which I Chair.  And at CPR we created the Diversity Task Force, of which I am a member but which, importantly, is chaired by three prominent corporate general counsel, Charles Morgan from FTI Consulting; Tom Sagar from DuPont; and Carla Heron from the Shell Group.  
Our aim is very simple yet our task is very difficult, primarily because of entrenched views that continue to give voice to Du Bois’ century old prediction.
We want to find ways to increase the numbers of minority and women arbitrators and mediators.  To me, to us, this is a moral, an economic, and a broad societal issue.  We live in a wonderful and diverse country, whose richness is the result of an amalgam of cultures and classes and influences.  Tapping into this and expanding the pool of available talent beyond its traditional limitations seems to make a lot of sense to those of us who have been in the trenches and seen how inviting different points of view leads to a higher, more sophisticated level of problem solving.
But, sadly – and even with an African American president who is perhaps the most accomplished constitutional scholar to sit in the Oval Office since Jefferson himself – sadly, even today, except in sports, music and a few other endeavors, competence is not necessarily presumed among people of color.  Contrary to the message some want to sell, we do not live in a post-racial era.  That is someone else’s fantasy, or worse, convenient excuse for continuing repugnant modes of thought and behavior while thinking they can actually get away with it.  I am here to assure you that ignorant stereotypes persist, and they do play a role in opportunities within our profession in general, and specifically to be selected as a mediator or an arbitrator.
I was at an American Arbitration Association Board meeting in New York a few years ago and the general counsel of a major corporation pulled me aside and related the following story.  He had attended a conference of general counsels the previous month and was hosting a seminar on diversity in the selection of neutrals and why it is a good idea for corporate counsel to pursue this.  At one point during the presentation, a general counsel of another major corporation raised his hand and said, “You know, this sounds very nice and is all well and good, but what are we supposed to do as a result of the drop-off in quality we’re going to have to deal with from hiring a minority arbitrator or mediator?”  After my friend recovered from his shock, he was even more horrified to see that over half the room was nodding in agreement.  And so, competence in this field is not only not presumed, incompetence is flat out expected.  And it’s pretty hard to get hired under these circumstances.  Shame on the man who voiced such ignorant and hurtful views; a man whom I have met and debated since then.  Shame on him, indeed.  But I thank him for bringing to light what over half the room was thinking, anyway, because of what it made us do next.
And what do we do?
At the AAA, largely in response to the anecdote I just related, we immediately created the Committee On Opportunities for Minorities in ADR which I just mentioned, and which in turn immediately established the A. Leon Higginbotham Fellows Program.  As the materials I’ve provided mention, the purpose of this program is to provide training, mentorship and networking opportunities to up and coming “diverse” ADR professionals; to introduce them to the players at companies and corporations and law firms the AAA does business with; and to become immersed in all aspects of ADR.  These select Fellows are taught all there is to know about ADR processes and administration; arbitration advocacy; and mediation and neutral training.  And they learn this from the best in the business, some of whom, incidentally, happen to be women and people of color.  This year (our second year) we received over 70 applications from all over the world and from workplaces as diverse as law firms, corporations, government agencies, sole practitioners, and labor unions.  Sixteen applicants were selected and I just met them in New York the week before last.  I can tell you these are some outstanding future ADR specialists and they will be extremely well-prepared going forward.
At the AAA we also decided to partner with minority bar associations such as the National Bar Association, the Asian-Pacific Bar Association, the Hispanic Bar Association, and others, to try to identify and recruit neutrals to serve on some of the AAA panels in select areas.  We also conducted arbitrator training at the last National Bar Association annual meeting and we hope to do so at others in the future.  And finally, we have created the Diverse Media Bureau, which is designed to market diverse neutrals and make them more visible within the ADR and corporate fields.
At CPR, we have undertaken similar efforts, and have even joined forces with the AAA to compare notes and share information.  This is a concerted effort among the two leading providers of ADR services in the country.  We quickly identified three major barriers to career progress for minority ADR specialists: 1) just getting the necessary experience to handle complex commercial cases with millions of dollars on the line involving some of the largest law firms and companies in the United States; 2) taking advantage of opportunities to be mentored to understand the nuances that are inherent in some of these matters; and 3) exposure to the individuals in the companies and law firms that are doing the hiring.
To address these problems we adopted a multi-pronged approach, which included: 1) creating the “ADR Diversity Survey”, which we sent to the Fortune 500 companies asking about the current state of participation among women and minorities in arbitration, mediation and settlement dispute matters; 2) meeting with and directly communicating to our corporate membership our expectation that corporate counsel would tell their outside firms that if they want to continue to get their business they will not only seek to hire minority arbitrators and mediators, and demonstrate to the company that they have done so, but they will endeavor to train some of their own young minority lawyers in the field of ADR; 3) creating an annual “Award For Diversity in ADR” to recognize excellence among diverse neutrals and to bring them to the attention of corporations and law firms; and 4) as with the AAA, coordinating with minority bar associations and other diversity initiatives.
CPR and AAA also make available lists of diverse neutrals and highly-qualified mediators to corporate counsel and law firms around the country, and provide mentoring and scholarships all directed at diversity within this field.
So, these are some of the things that are happening to improve opportunities for minorities in the field of Alternative Dispute Resolution.  Why it has taken so long to make more and better progress in this area is now less important to me than what we are doing to ensure that progress is being made.  Because I know this: one shouldn’t have to be a former federal district and circuit court judge to get hired as an arbitrator or a mediator in complex commercial cases.  If that’s the criteria, if you have to have been an Article III judge in order to qualify; in order for some general counsel to be “comfortable” that there won’t be a “drop-off in quality that will result”, then ignorance still truly reigns as bliss.
And so, I thank that man for raising his hand at that corporate counsel meeting and letting his unfortunate view become aired.  He didn’t know it, but he started us on a mission. And it is my mission, and I hope our mission, that when it comes to opportunities for those who have been historically excluded from active and meaningful participation in the field of Alternative Dispute Resolution, we will traverse the terrain from “competence should be presumed” to “competence must be presumed” to “competence is presumed”.  The practitioners I know deserve to be in that latter category now.  We just have some more work to do to make sure everybody else comes to see this; even those who may not want to believe what they see.  And we will do that by continuing to practice the politics of excellence; indeed, by teaching the next course in excellence in this area, and through creative efforts toward inclusiveness and opportunity.
I have been around the block a few times in our profession, and I am humbled by the experience.  My love for the law, for what we do, knows no bounds.  I know I am doing what I was put on this earth to do, and there may not be a higher blessing than that.  I am deeply grateful.  And I love my country.  But I still go back and immerse myself in writers who bore witness to a different time; not to live there, but to be reminded that the past really can become prologue if we allow it; or, it can open doors to something beautiful, something promising and enduring if we choose that path.  And thus I close with words of hope penned by Langston Hughes nearly a century ago:
I, too, sing America.

I am the darker brother.
They send me to eat in the kitchen
When company comes,
But I laugh,
And eat well,
And grow strong.

Tomorrow,
I'll be at the table
When company comes.
Nobody'll dare
Say to me,
"Eat in the kitchen,"
Then.

Besides, 
They'll see how beautiful I am
And be ashamed--

I, too, am America.

I hope you have a rewarding and enriching symposium, and I thank you for having me.
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