
 

    

 

 

 

 

 

Certificates of Merit: Where Good Intentions Can Be Excusable Neglect 

(Sometimes) 
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By Bruce P. Merenstein 

Five years ago, the Pennsylvania Supreme Court adopted new civil procedure rules governing 

professional liability actions. Under Rules 1042.1 to 1042.8, in any action alleging malpractice 

by a licensed professional, the plaintiff must file, either with the complaint or within 60 days 

thereafter, a certificate of merit.  With certain exceptions, the certificate of merit generally must 

aver that a licensed professional has provided a written opinion that the defendant’s actions 

constituted malpractice and caused the plaintiff’s injury.  If the plaintiff fails to file the certificate 

of merit within the required 60 days, the defendant can praecipe for entry of judgment of non 

pros and the prothonotary must enter such judgment. 

  

In Womer v. Hilliker, the Pennsylvania Supreme Court held that a trial court had properly 

refused to lift a judgment of non pros where plaintiff’s counsel had mailed a copy of an expert 

report to defense counsel within the time required for filing a certificate of merit but had failed to 

file a certificate with the court.  The court rejected plaintiff’s argument that “a party who does 

nothing that a rule requires, but whose actions are consistent with the objectives he believes the 

rule serves,” has substantially complied with the rule.  The court also held that the trial court had 

not abused its discretion in finding that counsel’s belief that he need not file a certificate of merit 

was not “a reasonable explanation or legitimate excuse” under Rule 3051, the rule governing 

relief from a judgment of non pros. 

Following Womer, the rule seems clear that a malpractice plaintiff in Pennsylvania must comply 

strictly with the requirements for filing a certificate of merit.  Thus, it is not surprising that, in a 

decision issued a few months after Womer was decided, a trial court relied on Womer to deny a 

request to open a judgment of non pros when the plaintiff failed entirely to file a certificate of 

merit.  In that case, Sabo v. Worrall, plaintiff’s counsel had obtained a certificate of merit for 

each defendant, but, through oversight (of his paralegal, counsel claimed), had failed to file 

them. 

On appeal to the Superior Court, that court reversed in a decision issued last week.  The Superior 

Court spent most of its opinion discussing and quoting at length the Supreme Court’s opinion in 

Womer.  But it then went on to distinguish Womer by finding that the failure to file a certificate 

of merit in Sabo was not a complete failure to take any action required by the certificate of merit 

rules because counsel had actually prepared the certificates and intended to file them. 

Following Sabo, it appears that obtaining an expert opinion that malpractice occurred and 

sending it to opposing counsel is not sufficient to avoid dismissal of a malpractice case, but 
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obtaining an expert opinion that malpractice occurred and certifying this fact in a writing that 

never leaves the office of plaintiff’s counsel is sufficient to survive dismissal.  

This posting is intended only to inform, not to provide legal advice; and readers should seek 

professional advice for specific applications of the information. 

This post originally appeared on The Legal Intelligencer Blog.  

 

 

 

 


