
 

    

 

 

 

 

 

Is Appellate Jurisdiction Always Jurisdictional? 

Tuesday, November 4, 2008 

By Bruce P. Merenstein 

A well-established principle of appellate procedure is that an intermediate appellate court, such 

as the 3rd U.S. Circuit Court of Appeals, the Pennsylvania Superior Court or Commonwealth 

Court, may only reach the merits of an appeal after determining that subject-matter jurisdiction 

existed in the court below and appellate jurisdiction exists in the appellate court.  The parties 

may not consent to either type of jurisdiction, and the court can raise both subject-matter and 

appellate jurisdiction sua sponte. 

Less clear, particularly in light of a Pennsylvania Supreme Court decision, is whether the same 

rule applies to Pennsylvania’s highest court.  By statute, that court possesses jurisdiction over 

“final orders” of the Superior and Commonwealth Courts (as well as, in limited circumstances, 

certain “final orders” of lower tribunals).  Thus, the question arises: if the parties agree that the 

intermediate appellate court had appellate jurisdiction, need the Pennsylvania Supreme Court 

satisfy itself that this is the case or can it simply proceed to the merits of the appeal from the 

intermediate appellate court’s final order?  

Last month, the Pennsylvania Supreme Court briefly addressed this issue in a case (Castellani v. 

Scranton Times) involving Pennsylvania’s Shield Law, which protects a newspaper’s 

confidential source of information from compelled disclosure.  In Castellani, two Democratic 

county commissioners filed a lawsuit against two newspapers and a reporter, alleging that 

articles published in the papers regarding the commissioners’ testimony before a grand jury were 

false and defamatory.  The commissioners sought to obtain the identity of the source who had 

provided the reporter with information regarding the commissioners’ testimony.  The trial court 

granted the commissioners’ request and ordered the defendants to divulge the source. 

The newspapers and reporter took an immediate, interlocutory appeal to the Pennsylvania 

Superior Court.  The Superior Court held that it had jurisdiction to hear the appeal under Rule 

313 of the Pennsylvania Rules of Appellate Procedure.  Rule 313 codifies the collateral order 

doctrine, a well-established exception to the general principle, followed in both federal and 

Pennsylvania courts, that appeals only lie from final judgments.  The Superior Court then 

reversed the trial court’s ruling.  The Pennsylvania Supreme Court accepted the commissioners’ 

petition for allowance of appeal and affirmed the Superior Court’s ruling. 

In a footnote discussing the Superior Court’s reasoning regarding the collateral order doctrine, 

the Supreme Court concluded, “presently, the parties do not dispute the appealability of the order 

at issue sub judice, and since the question is not jurisdictional, we offer no view on the collateral 
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order issue.”  Thus, it appears that the issue of an intermediate appellate court’s jurisdiction to 

hear an appeal is not jurisdictional, once the case proceeds to the state’s highest court. 

But not so fast.  Just last year, the Supreme Court decided a case (Troutman v. Court of Common 

Pleas), in which both parties agreed that the trial court had subject-matter jurisdiction and the 

Commonwealth Court had appellate jurisdiction.  Yet, the Supreme Court engaged in a lengthy 

analysis of both courts’ jurisdiction before concluding, “the Commonwealth Court had appellate 

jurisdiction over the appeal by Troutman of the order of the Court of Common Pleas.” 

And two years before Troutman, the court decided another case (Commonwealth v. Kennedy) in 

which both parties agreed that a challenged order was appealable under Rule 313.  However, the 

court noted that, “regardless of the parties’ agreement as to the appealability of the challenged 

order, whether an order is appealable as a collateral order under Rule 313 is an issue of this 

Court’s jurisdiction to entertain an appeal of such an order.  Therefore, we must make an 

independent determination as to whether the order is appealable pursuant to Rule 313.”  The 

court then concluded that the requirements of Rule 313 were met and it proceeded to decide the 

merits of the appeal. 

These cases create confusion in an important area of appellate practice.  Following Castellani, it 

appears that the Pennsylvania Supreme Court has jurisdiction over all “final orders” of 

intermediate appellate courts, regardless whether those courts actually had appellate jurisdiction 

over the orders under review.  Conversely, Troutman and Kennedy seem to indicate that the 

Supreme Court’s jurisdiction is limited to those matters in which the intermediate appellate court 

itself had jurisdiction over the appeal from the lower tribunal.  Practitioners presumably must 

await the Supreme Court’s next word on the issue for some clarification. 

This posting is intended only to inform, not to provide legal advice; and readers should seek 

professional advice for specific applications of the information. 

This post originally appeared on The Legal Intelligencer Blog.  

 

 


