
Vermont’s civil union law went into
effect on July 1, 2000. Since that time,
more than 6000 civil unions have been
performed there according to
Vermont’s Department of Health.
According to the Vermont Guide to
Civil Unions — published on the 
official Web site of Vermont’s Secretary
of State — family courts in Vermont
have jurisdiction over all proceedings
relating to the dissolution of civil
unions. Indeed, the dissolution of civil
unions follows the same procedures —
and is subject to the same substantive
rights and obligations — that are
involved in the dissolution of 
marriage, including any residency
requirements. For instance, a 
complaint to dissolve a civil union in
Vermont may be brought if either party
to the civil union has resided within
the state for a period of 6 months or
more, but dissolution cannot be 
granted unless one of the parties has
resided in the state at least one year
preceding the date of the final hearing. 

Thus far, some 27 dissolution decrees
have been granted in Vermont.

However, approximately 86% of all civil
unions issued in Vermont involve 
non-residents. So how does an 
out-of-state resident dissolve a Vermont
civil union, short of moving back to
Vermont to satisfy that state’s stringent
residency requirements? A small body of
case law is developing on the interstate
validation of civil unions, and family
lawyers are facing some challenging
issues as a result. 

DISSOLUTION OF THE FAMILY

Can the subject matter jurisdiction of
a family court extend beyond divorce
and annulment into the broader realm
of dissolution of the family? Does a
family court have equity jurisdiction to
dissolve a Vermont civil union and to
adjudicate the division of property and
ancillary economic claims? Does 
an out-of-state family court have 
jurisdiction to dissolve a Vermont civil
union based on its power to enforce
contracts and to adjudicate contractual
disputes, including express or implied
contracts between unmarried 
cohabitants? How does a state’s 
version of the Defense of Marriage Act
(referred to as a mini or junior-DOMA)
factor into this analysis, if at all?

Family lawyers are closely monitor-
ing an emerging body of case law that
seeks to answer some of these 
questions. In all likelihood, at some
point in 2005, a state’s highest court
will weigh in on these issues, and that
decision may potentially affect the
degree to which family lawyers will

succeed in securing out-of-state
decrees on behalf of clients seeking to
dissolve Vermont civil unions.

CONNECTICUT

The Appellate Court of Connecticut
became the first appeals court in the
country to rule on whether a family
court there had the adjudicatory power
to dissolve a Vermont civil union.
Rosengarten v. Downes, 802 A.2d 170
(Conn. App. Ct., 2002), was decided
on July 30, 2002. The plaintiff filed a
complaint in July 2001, alleging that he
and the defendant entered into a civil
union in Vermont on New Year’s Eve,
2000. The plaintiff was a resident of
Connecticut, and the defendant was a
resident of New York. The family court
dismissed the complaint for lack of
subject matter jurisdiction. 

The Appellate Court of Connecticut
affirmed, concluding that the family
court correctly determined that it had
no subject matter jurisdiction to 
dissolve the Vermont civil union.
Specifically, the issue was whether the
Vermont civil union constituted a 
“matter concerning family relations” as
defined under Connecticut law. After
reviewing the legislative history of
Connecticut’s jurisdictional statute, the
Court held that because the Connecticut
legislature expressly refused to endorse
or authorize civil unions, the
Connecticut legislature could not have
intended civil unions to be treated as
family matters within the subject matter
jurisdiction of the family court. 
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WEST VIRGINIA
In December 2002, a West Virginia

circuit court judge in Marion County
dissolved a Vermont civil union 
granted to a lesbian couple in July
2000. Some 2 years after the civil union
was granted, one party filed a 
complaint seeking dissolution based
on irreconcilable differences. In re: the
Marriage of Misty Gorman and Sherry
Gump involved the lower court’s entry
of an order in January 2003, dissolving
the civil union “upon the grounds of
irreconcilable differences” and decree-
ing that “the parties have no further
legal responsibility or relationship with
each other.” The circuit court judge
also permitted one of the parties to
resume the use of her former birth
name. The lower court held that “[t]he
parties are citizens of West Virginia in
need of a judicial remedy to dissolve a
legal relationship created by the laws
of another state.”

TEXAS
In March 2003, a Texas judge

entered a divorce decree on behalf of
a couple who entered into a Vermont
civil union in February 2002. Russell
Smith v. John Anthony was hailed by
the print media as one of the first “gay
divorces” based on the recognition of
an out-of-state civil union. Soon after
the decree was entered, however, the
Attorney General of the State of Texas
intervened and presented legal 
argument opposing the issuance of the
divorce decree, asserting that the 
family court lacked subject matter
jurisdiction. The hearing judge eventu-
ally vacated the divorce decree and
entered a non-suit when the plaintiff
voluntarily withdrew his petition. 

MASSACHUSETTS
In Salucco v. Alldredge, 17 Mass. L.

Rep. 498 (Essex Sup. Ct., 2004), a fam-
ily court dissolved a Vermont civil
union at the request of the plaintiff, a
resident of Massachusetts who filed a
complaint in equity seeking to dissolve a
Vermont civil union issued in May 2002.
The defendant was a resident of
Arkansas and did not file any responsive
pleading or enter his appearance in the

Massachusetts action. 
The family court in Massachusetts

held that the parties were in need of a
judicial remedy to dissolve their legal
relationship created by the laws 
of Vermont. The former domestic 
partners requested the family court to
enforce a separation agreement signed
by the couple providing for the 
distribution of their property and a
comprehensive settlement and 
resolution of all other rights and
responsibilities between them. In
granting the relief requested, the family
court held that its subject matter juris-
diction included the adjudicatory
power to enforce separation agreements
that are free from fraud and coercion. 

IOWA

Kimberly Brown and Jennifer Perez,
both Iowa residents, entered into a
civil union in Vermont in March 2002.
The parties agreed to divide their
property and debts, and upon applica-
tion by both women in August 2003
the family court initially entered a
decree of dissolution of marriage. In
December 2003, the family court
entered an amended decree, stating
that based on the general equity 
powers conferred on family courts
under Iowa law, it had equitable
subject matter jurisdiction to declare
the status and rights of these parties.
Accordingly, it terminated the Vermont
civil union and also ratified the 
parties’ property settlement agreement.
Subsequently, a group of plaintiffs
petitioned for certiorari review to chal-
lenge the family court’s termination of
the Vermont civil union. The petition
was granted by the Iowa Supreme
Court. The group of plaintiffs included
six state legislators from Iowa, as well
as one member of Congress.

The Iowa Supreme Court heard oral
argument on Jan. 14, 2005. Much of
the focus centered on whether the
plaintiffs had standing to challenge the
dissolution decree. One justice 
questioned whether the case was even
properly before the court in light of

the fact that appeal was not made by
either of the former domestic partners
or by the family court judge who ruled
on the case. Another justice noted that
while same-sex marriage is illegal in
Iowa under that state’s version of the
Defense of Marriage Act, nowhere in
the state law is there a prohibition
against civil unions. A decision in the
Iowa case is expected in Spring 2005. 

LOOKING AHEAD

Family lawyers are carefully examin-
ing their state’s jurisdictional statutes to
see if the dissolution of Vermont civil
unions arguably falls within the family
court’s adjudicatory powers. As a 
matter of equity, there is a compelling
argument to be made that family
courts outside of Vermont should have
the jurisdictional authority to dissolve
civil unions on application of a bona
fide resident. Most (but not all) state
versions of the Defense of Marriage
Act mandate declining full faith and
credit to same-sex marriages (not civil
unions) issued in another state.

While family lawyers anticipate a
2005 challenge to the DOMA before a
federal court of appeals, voters are also
influencing the legal debate in this area.
(On Jan. 19, a federal judge in Florida’s
central district dismissed the first major
challenge to the 1997 DOMA. In an 
18-page opinion, Judge James S. Moody
ruled that two women with a
Massachusetts marriage did not have the
right to be recognized as legal spouses
under Florida law.) Of the 11 successful
ballot initiatives barring same-sex mar-
riage in elections last November, eight
included bars on civil unions (Arkansas,
Georgia, Kentucky, Michigan, North
Dakota, Oklahoma, Ohio, and Utah).

—❖—

This article is reprinted with permission from 

the March 2005 edition of the LAW JOURNAL

NEWSLETTERS - THE SAME SEX PARTNERSHIP

LAW REPORT. © 2005 ALM Properties, Inc. All

rights reserved. Further duplication without

permission is prohibited. #055/081-03-05-0002


