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Millions of Americans have illegally downloaded 
and shared Internet music files. With the simple 
click of a mouse, they have broken the law. It is 
likely that many of them did not realize their actions 
were a violation of the U.S. Copyright Act. But is 
that lack of knowledge sufficient to invoke the 
"innocent infringer" defense? 

The U.S. Supreme Court of the United States is 
considering review of the music downloading case, 
Maverick Recording Co. v. Whitney Harper. The 
Maverick Recording case is one of tens of thousands 
of lawsuits that the recording industry has brought 
against individuals it claims illegally share music 
online. The case is the first of its kind to reach the 
Supreme Court. The issue before the Court is, under 
what circumstances is the innocent infringer 
defense available to defendants who download 
music from the Internet without the copyright 
owner's permission?  

The RIAA's Strategic Litigation Campaign 

The Recording Industry Association of America 
("RIAA") is a trade group that represents the world's 
largest music companies: Sony BMG, Universal 
Music, EMI and Warner Music. The RIAA serves as 
the lobbying and litigation arm of the recording 
industry.  

More than ten years ago, the RIAA launched a 
strategic litigation campaign to combat illegal file 

sharing. In the first wave of lawsuits, the RIAA 
pursued companies such as Napster, Aimster, 
Grokster and LimeWire, that provided peer-to-peer 
("P2P") file-sharing services. The record labels 
claimed that file-sharing networks facilitated the 
piracy of music and thus should be held liable for 
contributory copyright infringement.1  

The recording industry has secured a number of 
victories against the file-sharing networks. In MGM 
Studios, Inc. v. Grokster, the U.S. Supreme Court, 
persuaded by the recording industry, held "that one 
who distributes a device with the object of 
promoting its use to infringe copyright…is liable for 
the resulting acts of infringement by third parties."2 
Subsequent to the decision, Grokster permanently 
shut down its site. Another win for the recording 
industry came just last month. A federal judge in 
New York granted the RIAA's permanent injunction 
against LimeWire and ordered LimeWire to 
immediately shut down its P2P file-sharing site.3  

In the second wave of suits, the RIAA targeted 
individual users of P2P networks. The RIAA sued 
college students and others for pirating and illegally 
sharing internet music files. The costs and risks of 
federal litigation were significantly high for the 
defendants. Therefore, the majority of individual 
defendants settled with the record labels outside of 
court. As a result, a number of substantive legal 
issues in these cases were not fully litigated and did 
not receive review from appellate courts.  
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Overview of the Innocent Infringer Defense 

Under the Copyright Act, a copyright owner whose 
work has been infringed may ask the court for 
either actual damages suffered plus the infringer's 
profits, or statutory damages.4 In music 
downloading lawsuits, actual damages are often 
difficult to establish. As a result, in these cases, 
many plaintiffs request statutory damages, thereby 
increasing their chances of securing a higher 
damages award. 

Statutory damages range from a minimum of $750 
to a maximum of $30,000 for each work infringed.5 
The precise amount of damages is within the court's 
discretion.6 Under Section 504(c)(2), the court may 
increase the statutory damages to up to $150,000 if 
the copyright owner can prove that the 
"infringement was committed willfully."7 This 
section also allows the court to reduce damages for 
any one work infringed to $200 against an 
"innocent infringer."8  

An assertion of innocent infringement is not a 
defense against liability. Rather, the innocent 
infringer provision permits the defendant to claim 
ignorance of a copyright in order to mitigate the 
application of statutory damages. 

The defendant has the burden to show that the 
infringement was innocent.9 More specifically, an 
infringer must prove that he or she was "not aware 
and had no reason to believe that his or her acts 
constituted an infringement of copyright."10 The 
courts have acknowledged that the burden to prove 
innocent infringement is a "heavy one."11 It is not 
enough for the defendant to show that he or she 
did not act willfully.12  

To determine whether a defendant is an innocent 
infringer, the courts will consider the defendant's 
"level of sophistication in business."13 A defendant 
has a strong case for "innocence" where he or she 
did not know about the plaintiff's copyright and 
stopped infringing once he or she discovered the 
plaintiff's copyright.14  

The innocent infringer defense is foreclosed if: 1) 
the publisher of an infringed recording has placed a 
copyright notice on the surface of the phonorecord, 
or on the phonorecord label or container, in such a 
manner and location as to give reasonable notice of 
the claim of copyright,15 and 2) the notice appears 
on the published phonorecord or phonorecords to 
which a defendant in a copyright infringement suit 
had access.16  

The form of notice for sound recordings consists of 
three elements: the symbol (the letter "P" in a 
circle), the year of first publication of the sound 
recording and the name of the owner of the 
copyright.17 Notably (and of relevance to music 
downloading cases), there is currently no uniform 
method to provide consumers with a copyright 
notice for MP3s and other digital music files.  

Maverick Recording Co. v. Harper 

In Maverick Recording, the defendant, Whitney 
Harper, downloaded 37 of plaintiffs' copyrighted 
songs from LimeWire.18 Harper was sixteen years 
old at the time of the infringement. The plaintiffs 
asked the district court to impose the statutory 
minimum of $750 per song which would total 
$27,750 in damages.  

Harper claimed that she believed that "listening to 
music from file-sharing networks was akin to 
listening to a non-infringing Internet radio 
station."19 Harper, thus, argued that she was, at 
most, an innocent infringer so the court should, in 
its discretion, reduce her liability from $750 to $200 
per song. Prior to the District Court deciding 
whether she was an innocent infringer, plaintiffs 
moved for entry of judgment in the amount of $200 
for each infringed work, the minimum damage 
amount for innocent infringement. The motion was 
granted, and thus the "innocent infringer" issue was 
not fully addressed. Harper appealed. 

The U.S. Court of Appeals for the Fifth Circuit held 
that the innocent infringer defense was unavailable 
to Harper as a matter of law because there were 
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copyright notices on the CDs of the songs Harper 
downloaded.20 In support of its opinion, the court 
cited the Seventh Circuit, which has held that in a 
music downloading case, the innocent infringer 
defense is barred when a copyright notice is placed 
on the physical copies of the sound recordings.21 
The Fifth Circuit reasoned that it was sufficient for 
the copyright notices to appear on physically 
printed materials. In addition, the court rejected the 
argument that Harper was an innocent infringer 
because her youth prevented her from 
understanding that copyrights on published music 
also apply to downloaded music. The court opined 
that "legal naivety" cannot defeat the copyright 
notice bar to the innocent infringer defense.22 In 
other words, intent is not material when there is 
notice. Because Harper did not argue that she did 
not have access to the CDs, the court concluded she 
was on notice, and thus could not rely on the 
innocent infringer defense. 

After the Fifth Circuit decision, Harper filed a 
certiorari petition to the U.S. Supreme Court. The 
Maverick Recording plaintiffs initially waived their 
right to file a response. In an unusual turn of events, 
the Supreme Court requested that the record label 
plaintiffs file an opposition brief to Harper's 
petition. The Court's action here is significant 
because it indicates that the Court is interested in 
the issues surrounding the innocent infringer 
defense. In addition, the Court's request for a 
response may increase the chances that the Court 
will grant review of the case.23  

The record label opposition brief reiterated the 
Fifth Circuit's decision and argued that Harper is 
precluded from using the innocent infringer defense 
because the record labels had properly affixed 
copyright notices to CDs containing the songs 
Harper downloaded. Harper argues that the 
copyright notices must be affixed to the music file 
to constitute proper notice. It is unresolved 
whether Harper ever saw printed CDs for the works 
at issue. 

Of the cases that petition the Supreme Court, only a 
small fraction will be heard. The Court grants 

petitions for certiorari in one of two situations: 1) if 
there is a split (disagreement) among the federal 
circuit courts of appeal on the interpretation of 
federal law or 2) if the case presents an issue of 
unusual national importance.  

Harper argues that this case presents a circuit split 
and that the sheer volume of music downloading 
cases makes resolution of the Maverick Recording 
case nationally significant. For evidence of the 
circuit split, Harper points to D.C. Comics Inc. v. Mini 
Gift Shop, where the Second Circuit held that a 
copyright notice must be on the actual copy of the 
copyrighted work to foreclose the innocent 
infringement defense.24 In contrast, the Maverick 
Recording opposition brief argues that the circuits 
(the Fifth and Seventh) are in agreement on the 
innocent infringement defense issue and the D.C. 
Comics Inc. case is irrelevant because the case did 
not discuss the same statutory provisions at issue in 
the Fifth and Seventh Circuit cases. The Supreme 
Court will decide whether to hear oral arguments 
on the Maverick Recording case within the next 
year.  

Conclusion 

The shift from analog to digital technology has 
introduced a host of complex legal questions as well 
as greater ease and convenience in music 
enjoyment. If the Supreme Court weighs in on the 
issues presented in the Maverick Recording case, its 
decision may set the tone for future interactions 
between the recording industry and music 
downloaders.  

[Editor's note: Since this article went to press, the 
Supreme Court of the United States has refused to 
consider the case.] 

Ms. Nicolas is an associate in Schnader Harrison 
Segal & Lewis LLP's Litigation Services Department. 
Ms. Kluger, managing partner of Schnader's 
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trademark and copyright procurement, and 
intellectual property litigation and licensing. 
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