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The typical image of an appellate lawyer is someone who picks up a cold 

record once trial court proceedings have ended, analyzes it, researches the 

law, writes a brief, and delivers an oral argument – all as part of a relatively 

solitary enterprise. Indeed, when asked to think of one word that best 

describes an appellate lawyer, a second-year law student at Georgetown 

University Law Center answered, “monastic.”

T
his notion that appeals are a wholly 
separate part of the litigation pro-
cess begins early in law school, 
where first-year law students in le-

gal research and writing classes are often 
handed a closed record from which they 
are required to draft an appellate brief 
and participate in a mock argument.1 
The solitary nature of appellate practice 
was reinforced in recent decades by the 
increasing view of appellate lawyering as 
a specialized field. 

The Trend Toward Specialized  
Appellate Practices

Historically, many lawyers, includ-
ing litigators, were generalists – able to 
handle any matter that came their way. 

Over the past few decades, however, 
there has been a trend in the profes-
sion towards specialization. Now, when 
asked the question, “What do you do?” 
an attorney is just as likely, if not more 
likely, to say, “I’m a securities litigator” 
or “I’m an antitrust attorney” as to of-
fer the simple answer, “I’m a lawyer.”

Indeed, one law professor recently 
wrote that, “[s]ometime in the mid-
21st century, an event will pass almost 
unnoticed in the public eye, a short 
announcement in The Global Lawyer, 
successor to the present day publica-
tion The American Lawyer. It will read 
something like this[:] Last GP Closes 
Doors.”2 
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Appellate lawyers have been part of 
this trend.3 Indeed, in 2005, the Ameri-
can Academy of Appellate Lawyers called 
on appellate courts and the appellate bar 
to “intentionally nurtur[e] the market 
trend toward appellate specialization” in 
order to “enhance the judicial tools for 
reaching good dispute resolutions and 
writing good precedent.”4 

Thus, the past several years have 
seen: the emergence of blogs devoted 
entirely to appellate practice;5 the for-
mation of appellate practice boutiques, 
including small firms focused on Su-
preme Court litigation;6 the formation 
of appellate and Supreme Court litiga-
tion clinics at law schools;7 an increased 
focus on the role of appellate lawyers, 
particularly the office of the Solicitor 
General, in the federal government;8 

and the formation of solicitor general 
offices at the state level based on the 
theory that “a unit within the [state] 
Attorney General’s Office should be de-
voted solely to appellate work involving 
the state’s interests.”9

These developments recognize that 
appellate lawyers bring unique skills to 
the table. As two practitioners have ob-
served, general market forces toward 
specialized practices alone would not 
have been enough to bring about these 
changes.10 Instead, this trend is the re-
sult of the conclusion by many that “the 
skills required to be a good appellate liti-
gator differ significantly from those of a 
good trial lawyer.”11

For example, “[i]n developing and 
presenting a case to the trial court, the 
advocate must be adept at creating the 
best possible factual record, a goal that 
requires skill and experience in effective-
ly managing document discovery, issu-
ing and responding to written interroga-
tories, conducting and defending against 
depositions, questioning and cross-ex-
amining witnesses, and formulating and 
presenting attractive factual themes that 
will persuade the finder of fact.”12

For an appellate lawyer, by contrast, 
the most important skills “involve the 
exercises of legal judgment, research, 

analysis, and writing that go into craft-
ing an effective appellate brief; the ap-
pellate lawyer takes the factual record 
as it was created in the trial court and 
must weed through it to glean the fac-
tual predicates most favorable to his or 
her legal arguments, subject to the con-
straints that may be imposed by the ap-
plicable standard of review.”13

In the private sector, increasing cli-
ent sophistication and the increasingly 
high stakes in civil cases have led to 
greater recognition of the value of an 
appellate lawyer’s skills.14 In the pub-
lic sector, the recognition that certain 
lawyers should focus on developing and 
maintaining coherent and cohesive liti-
gation strategies has resulted in greater 
appreciation of appellate lawyering as a 
specialty field.

For example, the Florida Solicitor 
General’s Office was created in 1999, 
and the position was “broadly envi-
sioned as a supervising and coordinat-
ing role to ensure coherency and quality 
in the appellate efforts of the Attorney 
General’s office around the state.”15

Emerging Trends in Appellate 
Practice

Recently, however, there has been an 
increased recognition that, while appel-
late lawyers have unique skills, there is 

no reason to segregate those skills away 
from the trial process. For example, trial 
litigators and clients increasingly have 
recognized the value of adding appellate 
litigators to trial teams.16

Appellate lawyers can be valuable ad-
ditions to litigation teams long before 
an appeal is on the horizon, particularly 
for preserving issues for appeal. One 
practitioner has observed that, “[o]ne 
of the most well-known benefits of add-
ing an appellate lawyer to the trial team 
is preservation of error for appeal. In the 
heat of battle, trial lawyers sometimes 
forget to get a critical document admit-
ted into evidence, fail to ask the court 
reporter to record a bench conference, 
or fail to get a ruling on an objection. 
The appellate lawyer – who is generally 
one step removed from the heat of the 
battle – can serve as ‘insurance’ for the 
trial lawyer, thereby cementing the trial 
record for the appeal.”17 

Putting appellate lawyers on a trial 
team has other benefits as well. If ap-
pellate lawyers are involved in litigation 
from the moment that a case is filed, 
they can help shape legal theories for 
a case from the outset and bring their 
brief writing and oral advocacy skills to 
bear on significant motions filed with 
the trial court.

This creates opportunities for ear-
ly resolution of cases on dispositive  
motions and also allows trial lawyers 
to focus on other crucial aspects of the 
litigation, such as managing discovery 
and creating the factual record to sup-
port the legal theories developed by the 
team.18

Thus, many law firms have begun to 
tout the fact that their appellate lawyers 
are also comfortable litigating in trial 
courts, and many clients have begun to 
request that at least one appellate lawyer 
be staffed on all of their major litigation 
matters.19

While appellate litigators have started 
to assume a larger role in trial-level liti-
gation, a parallel trend has emerged of 
appellate courts using mechanisms tra-
ditionally thought of as trial court tools 
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to resolve appeals. For example, many 
federal courts of appeals have developed 
mediation programs, engaging appellate 
lawyers in settlement processes similar to 
those mandated by many trial courts.20

Additionally, substantive motion prac-
tice, once thought to be the sole province 
of trial lawyers, is becoming an increas-
ingly important part of appellate court 
litigation. The Department of Justice has 
even advised that “government attor-
neys can and should use case-dispositive  
motions as an efficient way to dispose of 
those appeals that should not actually be 
before the courts of appeals.”21 

Thus, while appellate litigation is still 
viewed as a specialized practice area, the 
skill set required of appellate lawyers is 
becoming broader, both in terms of an 
increased role in all stages of litigation 
and with regard to the new mechanisms 
used to resolve cases in the courts of  
appeals.

Implications for Appellate  
Lawyers and Practice Groups 

So, the question becomes, what do 
these trends mean for those in appellate 
practice or who would like to become 
appellate lawyers? There are no simple 
answers.

There certainly are pros and cons to 
the new, more integrated appellate prac-
tice model. Perhaps the most obvious 
con is that the appellate lawyer does not 
come into the case “fresh” to give trial 
lawyers and clients, who have been im-
mersed in the case, an independent per-
spective on the litigation.22 However, 
the benefits of having an appellate law-
yer on hand from the outset to shape big 
picture legal theories and ensure proper 
development of the record likely out-
weigh any drawbacks of this approach.

One thing is clear – appellate lawyers 
will need to be flexible in their practices. 
Although some cases will still come to 
appellate lawyers solely for briefing and 
argument based on a closed trial record, 
that model, once the norm, is becoming 
less common.

Rather than being handed a closed 
record, appellate lawyers must now be 

able to help shape that record. Appellate 
lawyers must also evolve to become pro-
ficient at mediation and motion practice 
at the appellate level, skills that were not 
traditionally part of an appellate lawyer’s 
arsenal.

In this new world, appellate lawyers 
face a challenge of balancing their core 
expertise in brief writing and oral advo-
cacy with a more flexible skill set. 

This trend also has implications for 
private sector appellate practice groups, 
which must be able to successfully inte-
grate themselves with law firm trial prac-
tices in order to be competitive.

It also has implications for the train-
ing of appellate lawyers. From the 
very beginning of law school, students 
should learn that brief writing and oral 
advocacy cannot be divorced from the 
rest of litigation practice.

And aspiring appellate lawyers should 
be exposed, through practice skills  
classes, clinics, and on-the-job training, 

to the competencies required by this 
new marketplace – in particular, being 
able to think on their feet as part of a 
trial team, develop a legal theory at 
the start of litigation, engage in effec-
tive mediation, and adapt appellate brief 
writing styles to trial court audiences. 

In short, appellate lawyers can no 
longer expect to thrive by adhering to 
the cloistered model of appellate prac-
tice. They must adapt to a broader set of 
circumstances in which they are likely to 
find themselves and learn to “play well 
with others,” including trial lawyers and 
trial court judges.

If they do so, they will better serve 
their clients and be more likely to find 
success for their appellate practice 
groups and themselves. u

The footnotes accompanying this article are 
posted on the Delaware Bar Foundation’s 
website, www.delawarebarfoundation.org/
delaware-lawyer-publication.
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