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PENNSYLVANIA COLLATERAL ORDER JURISPRUDENCE IN
LIGHT OF PRIDGEN AND HARRIS (continued)
Cases Involving the Identity of the Parties

A number of recent Pennsylvania collateral order decisions have addressed ques-
tions about the identity and status of parties in a case. These decisions usually in-
volve questions about representative parties or about changing the scope of a case
to add or subtract parties.

Rehrer v. Youst2 involved a guardian ad litem. In an action for personal injuries to a
disabled child, the trial judge, against the wishes of the child’s mother, appointed a
guardian to represent the child’s interests after her mother rejected what the judge
believed to be a reasonable settlement offer. The mother immediately appealed, and
the Superior Court held that the trial court’s order appointing the guardian could
be reviewed as a collateral order. The court observed that parents have a constitu-
tional due process right to make decisions regarding their children and that the ap-
pointment order interfered with that right by investing the guardian with the power
to settle the case on the child’s behalf—a power that, if exercised, would foreclose
any opportunity for later appellate review of the appointment.3



2 PENNSYLVANIA BAR ASSOCIATION QUARTERLY | January 2017

In a similar vein, the Pennsylvania courts have adhered to their longstanding view
that an immediate appeal may be taken from an order declining to disqualify a fidu-
ciary during estate and trust proceedings.4 Such an order is collateral to the larger
issues of estate and trust administration, which remain ongoing during the life of
the estate or trust, and it is too important to be denied review because continued
participation by an improper fiduciary may result in financial loss. The possibility
that the fiduciary may be insolvent or financially unstable reduces the likelihood that
such harm can be rectified if the appeal is postponed until the end of the matter.5
The courts also have adhered to the view that orders decertifying a class are ap-

pealable as collateral orders. The Supreme Court so held in one of its first collateral
order decisions, Bell v. Beneficial Consumer Discount Com-
pany,6 and the Superior Court7 and the Commonwealth
Court8 have independently reached that same conclu-
sion in numerous more recent decisions. A decertifica-
tion order qualifies as a collateral order because class
certification often is the only practical way that liti-
gants with small claims can obtain a remedy, and
decertifying the class therefore ends any practical like-
lihood of recovery.9
One issue that has vexed litigants in this area is the

appealability of orders denying intervention following
the Supreme Court’s In re Barnes Foundation10 decision.

In Barnes, a student enrolled at an art education institution was denied the right to
intervene in proceedings regarding changes to the institution’s governing docu-
ments. The litigation then progressed for nearly two more years, during which time
the student was not a participant. Once final judgment was entered, the student
sought to appeal the denial of intervention, but the Supreme Court quashed the ap-
peal as untimely, holding that orders denying intervention had to be appealed
within 30 days of their entry; the student could not wait until final judgment was en-
tered in the case because at the time of final judgment the student was not a party,
and only parties have a right to appeal.11 In explaining how the student could have
appealed within 30 days of the intervention order, the Court stated, “Pennsylvania

4. See In re Estate of Mumma, 41 A.3d 41, 43 n.1 (Pa. Super. 2012); In re Estate of Georgiana, 458 A.2d 989,
990-91 (Pa. Super. 1983), aff’d mem., In re Estate of Georgiana, 475 A.2d 744 (Pa 1984).

5. In re Estate of Georgiana, 458 A.2d at 991.
6. Bell v. Beneficial Consumer Discount Company, 348 A.2d 734 (Pa. 1975). Although Bell frequently is

cited as one of the seminal Pennsylvania collateral order decisions, see, e.g., Commonwealth v. Johnson, 705
A.2d 830, 832 n.2 (1998), the Bell opinion’s explanation of the basis for appellate jurisdiction was less clear.
The Court in Bell took the view (later codified in Pa.R.Civ.P. 1701(a)) that class members are parties to an
action from the time a class complaint is filed until they are excluded by a class decertification order that
“puts [them] out of court.” Bell, 348 A.2d at 736. At the time, Pennsylvania law permitted an appeal from
an order that was final as to only part of a case, and the Court appeared to rely on that partial finality
doctrine to support its decision. See id., citing Lee v. Child Care Services, 337 A.2d 586, 588 n.1 (Pa. 1975). The
partial finality doctrine was abrogated by amendments to the Rules of Appellate Procedure in 1992 and
therefore no longer supports the appealability of class decertification decisions. See McGrogan v. First
Commonwealth Bank, 74 A.3d 1063, 1075 & n.15 (Pa. Super. 2013).

7. See, e.g., McGrogan v. First Commonwealth Bank, 74 A.3d 1063, 1079 (Pa. Super. 2013) (citing cases).
8. See, e.g., In re Sheriff’s Excess Proceeds Litigation, 98 A.3d 706, 717-24 (Pa. Cmwlth. 2014) (citing cases).
9. See McGrogan, 74 A.3d at 1079, quoting Hanson v. Federal Signal Corp., 679 A.2d 785, 787-88 (Pa. Super.

1996); Sheriff’s Excess Proceeds Litigation, 98 A.3d at 720-24.
10. In re Barnes Foundation, 871 A.2d 792 (2005).
11. Id. at 794-95. See Carl A. Solano & Bruce P. Merenstein, Interim Issues Requiring Appellate Review—

Pennsylvania’s Collateral Order Doctrine: Lessons From The Barnes Foundation Case And The 30 Years of
Jurisprudence Preceding It, 77 Pa.B.A.Q. 145, 146-48 (2006) (discussing implications of that Barnes holding). 

Some appellate
decisions limit the
collateral order rule
in ways that are at
odds with the prac-
tical approach the
Supreme Court has
mandated.
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law does allow for an appeal as of right from an order denying intervention in cir-
cumstances that meet the requirements of the collateral order doctrine. . . .”12 But
the Court did not explain how the doctrine should be applied in intervention cases,
and instead merely cited lower court decisions that had permitted appeals from in-
tervention orders.13
Following the Barnes decision, most Superior and Commonwealth Court deci-

sions permitted appeals from orders denying intervention,14 but there were excep-
tions15 and the courts’ reasoning varied. For example, the Commonwealth Court
adhered to a view that, in considering the second collateral order requirement (im-
portance of the issue), “the mere assertion of a right to intervene is not per se too
important to be denied review,”16 and that instead the importance requirement
should be assessed by looking to the right the intervenor sought to protect if inter-
vention were allowed,17 or by determining whether or not the underlying interven-
tion petition actually was meritorious.18
The Supreme Court’s most recent extended discussion of the intervention prob-

lem was in K.C. v. L.A.,19 a child custody action in which the child’s paternal grand-
parents unsuccessfully sought to intervene and in which the Superior Court
quashed their appeal from that decision. In an appeal by allowance, the Supreme
Court reversed, holding that the order denying intervention was an appealable or-
der.20 Because the grandparents’ intervention had been denied on the ground that
they lacked standing, the Court held that the intervention order was separable from
the rest of the custody case, since standing is a “threshold issue” that is “conceptually
distinct” from the custody question.21 With respect to importance, the Court ob-
served that resolution of the standing issue would directly affect the grandparents’
ability to participate in the case and that their participation had public policy impli-
cations that extended beyond the rights of the individual parties because of the
Commonwealth’s “longstanding interest in protecting the health and emotional
welfare of children” and in assuring that all appropriate parties are heard with re-
spect to a child’s custody.22 Finally, the Court held that the third collateral order
requirement—potential irreparable loss—was satisfied because Barnes held that the
right to appeal an intervention denial is lost 30 days after the order is entered.23 The

12. Barnes Foundation, 871 A.2d at 794. The Court also noted the possibility of an interlocutory appeal
by permission under the Interlocutory Appeals Act. See id. (citing Pa.R.A.P. 312).
13. Id., citing Township of Radnor v. Radnor Recreational, LLC, 859 A.2d 1, 4 (Pa. Cmwlth. 2004) (interven-

tion in property development dispute); Haggar v. Carbon County Tax Claim Bureau, 839 A.2d 448, 450-51 (Pa.
Cmwlth. 2003) (intervention in tax sale dispute); Nemirovsky v. Nemirovsky, 776 A.2d 988, 991 (Pa. Super.
2001) (intervention in divorce action to prevent dissipation of intervenor’s alleged ownership interest in
assets).
14. E.g., Wells Fargo Bank N.A. v. James, 90 A.3d 813, 815-16 (Pa. Cmwlth. 2014); Radakovich v. Radakovich,

846 A.2d 709, 714-15 (Pa. Super. 2004).
15. E.g., Mortgage Electronic Registration Systems, Inc. v.Malehorn, 16 A.3d 1138, 1141-44 (Pa. Super. 2011);

Fayette County Office of Planning, Zoning and Community Development v. Fayette County Zoning Hearing Board,
981 A.2d 336, 340-41 (Pa. Cmwlth. 2009).
16. Fayette, 981 A.2d at 341, quoting Cogan v. County of Beaver, 690 A.2d 763, 765 (Pa. Cmwlth. 1997)

(emphasis added).
17. Often, that right turned out to be the protection of some sort of property interest. Even though such

interests often apply only to the specific parties to a case, the court deemed them generally sufficient to
satisfy the importance inquiry. See, e.g., Wells Fargo, 90 A.3d at 815.
18. See, e.g., Cogan, 690 A.2d at 765-66. As discussed below, this approach conflates the question of

jurisdiction with the merits of the appeal.
19. K.C. v. L.A., 128 A.3d 774 (Pa. 2015).
20. Id. at 775.
21. Id. at 779.
22. Id. at 779-80 (citations omitted).
23. Id. at 780-81.
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Court made clear that it found the option of “completely denying a party the right
to file an appeal” unpalatable, and it rejected it.24
K.C. did not hold that all orders denying intervention automatically qualify as col-

lateral orders, but the decision moved the Court’s jurisprudence in that direction by
placing emphasis on the Barnes holding that all appellate rights are lost if an imme-
diate appeal from an intervention denial is not allowed. The Supreme Court seemed
to confirm this movement when, three months after the K.C. decision, it held in
Markham v.Wolf25 that it had jurisdiction to hear an appeal from a Commonwealth
Court order denying intervention in an original jurisdiction action. The Court ex-
plained its holding with just one sentence and citation: “We have jurisdiction over
Appellants’ appeal from the Commonwealth [Court]’s order pursuant to Pa.R.A.P.
313. See In re The Barnes Foundation . . . (holding order denying intervenor status im-
mediately appealable under collateral order doctrine).”26
Together, K.C. and Markham suggest that, in light of the Barnes holding that a right

to appeal an intervention denial expires after 30 days, any denial of an intervention
motion is immediately appealable as a collateral order. In fact, although neither K.C.
nor Markham says so, this result may be constitutionally required, since the Pennsyl-
vania Constitution’s conferral of an independent right of appeal27 would make any
contrary result that puts a putative intervenor out of court with no right of appellate
review constitutionally suspect.28

The Big Picture
It is not possible in this article to canvass all of the categories of recent

Pennsylvania cases that have permitted appeals under the collateral order rule, but
the categories discussed here document a welcome new willingness to permit col-
lateral order review of important issues that need to be immediately addressed.
This does not mean that the floodgates have been opened nor that the longstand-

ing rule limiting most appeals to final orders at the end of a case is becoming a dead
letter. Indeed, in one of its most recent collateral order opinions, the Supreme Court
once again took care to caution that “the collateral order doctrine must be construed
narrowly” and that “our precedent cautions against permitting the collateral order
doctrine to become an exception that swallows the rule.”29 The Pennsylvania courts’
new willingness to allow collateral order treatment merely recognizes that the prac-
tical realities of contemporary litigation may call for interlocutory review more
readily than had been the case in decades past. After all, the final order rule arose

24. Id. at 780.
25. Markham v.Wolf, 136 A.3d 134 (Pa. 2016).
26. Id. at 138 n.4. The Markham opinion was written by Justice Todd, who also was the author of the de-

cision in K.C.
27. Purdon’s Statutes, Const. Art. V, §9 (2011) (“There shall be a right of appeal in all cases . . . from a court

of record . . . to a court of record or to an appellate court . . . .”).
28. Apart from taking a collateral order appeal, a putative intervenor could seek leave to appeal under

the Interlocutory Appeals Act, but because allowance of such an appeal is permissive, discretionary, and
dependant on certification of its propriety by the trial judge, see Pa.R.A.P. 1311; 42 Pa.C.S. §702(b), the
availability of this procedure—which merely provides a right to try to appeal, rather than a right to ap-
peal—does not remove the constitutional issue. In K.C., the Supreme Court noted that quashing the ap-
peal would “force [the putative intervenor] to file his or her own separate custody action in order to seek
redress,” 128 A.3d at 780-81, but it did not hold that such a separate action would be an appropriate sub-
stitute for an appeal. Exercising such an option would be unlikely to foster prompt or efficient resolution
of the parties’ custody dispute, and, of course, it would do nothing to vindicate appellate rights.
29. Commonwealth v. Flor, 136 A.3d 150, 155-56 (Pa. 2016). See also Dougherty v. Heller, 138 A.3d 611, 628

(Pa. 2016).
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in a much simpler age, when multi-year litigation, multi-week trials, and multi-mil-
lion-dollar litigation budgets were unheard of.30 If an important issue may be sep-
arated from the rest of a case and resolved in time to avoid loss of important rights
and interests, it is to everyone’s benefit to permit that issue to be resolved promptly,
without unnecessary delay and expense. The Pennsylvania courts should be ap-
plauded for moving further in this direction.

CONCERNS ABOUT SOME APPLICATIONS OF THE SUPREME
COURT’S NEW REGIME

Although many Pennsylvania decisions carefully follow the Supreme Court’s re-
cent collateral order teachings and reflect a welcome willingness to expand the
traditional contours of the collateral order rule when the circumstances are appro-
priate, that trend is not universal. Some of the decisions seem to lose their way while
applying Rule 313’s three-part analysis and, as a result, end up limiting the rule in
ways that are at odds with the practical approach the Supreme Court has mandated.
In other cases, the flexibility inherent in the collateral order criteria invites disparate
decision-making that undermines the utility of the Supreme Court’s approach.
Although the issues often are case-specific, there are a few general concerns that are
worthy of examination.

Confusion of Jurisdiction and the Merits
Recognition of collateral order jurisdiction allows an appellate court to resolve an

important issue early in the case. On occasion, however, a court will blur the line be-
tween determining whether it has jurisdiction and whether the appellant should
prevail on the important issue being appealed, and it will hold that jurisdiction is
lacking as a result. Veloric v. Doe31 is illustrative. In Veloric, a defendant in a defama-
tion action who sought to keep his identity confidential appealed from an order
compelling his attendance at a deposition because, he claimed, his compelled par-
ticipation would violate his Fifth Amendment right not to give self-incriminatory
testimony.32 The Superior Court agreed that the Fifth Amendment embodies a type
of privilege that should qualify for collateral order review, but it nevertheless
quashed the appeal because the appellant failed to state a valid Fifth Amendment
claim.33
The court in Veloric focused its analysis on the second prong of the collateral order

rule, which, as defined in Appellate Rule 313(b), requires that the appeal involve as-
sertion of a right “too important to be denied review”34—a requirement that the
Supreme Court has held to refer only to “rights deeply rooted in public policy going
beyond the particular litigation at hand.”35 According to the court in Veloric, the ap-

30. The idea that appeals may be only from final orders dates back to the Pennsylvania colony’s origi-
nal judiciary statutes. See Act for Establishing Courts of Judicature in this Province and Counties
Annexed, Ch. CVI, §1-2, 5, II Stat. at Large 148, 150-51, 53 (1701) (authorizing appeals from a “decree or
sentence”), disapproved by the Queen, II Stat. at Large 449, 452 (1705); Act for Establishing Courts of
Judicature in this Province, Ch. CCLV, §6, III Stat. at Large 298, 303 (1722) (granting right of appeal from
a “final sentence, judgment or decree”). It received little judicial discussion until the late nineteenth cen-
tury. See Hilbish v. Catherman, 60 Pa. 444 (1869); Appeal of Receivers of Pennsylvania Steel Co. in re Second St.
in Steelton Borough, 29 A. 294 (Pa. 1894); Lauer v. Lauer Brewing Co., 37 A. 87 (Pa. 1897).
31. Veloric v. Doe, 123 A.3d 781 (Pa. Super. 2015).
32. Id. at 784.
33. Id. at 785-91.
34. See id., quoting Pa.R.A.P. 313(b), 42 P.S. §313(b) (2013).
35. Geniviva v. Frisk, 725 A.2d 1209, 1214 (Pa. 1999).
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pellant was not asserting such a right because, rather than seeking protection from
answering specific questions that would elicit incriminating information, he instead
was asserting the Fifth Amendment privilege as a bar to participating in any depo-
sition at all—a blanket protection that the Fifth Amendment does not afford.36
Because the appellant’s claim did not state a traditional basis for a claim under the
Fifth Amendment, the court held that it failed to implicate a right “deeply rooted in
public policy” and therefore did not qualify for collateral order review.37 Thus, the
court resolved the question of collateral order jurisdiction by first deciding the mer-
its of the case, although it failed to acknowledge that it had actually reached the
merits.
This conflation of jurisdictional and merits issues pervades many collateral order

decisions of both the Superior Court38 and the Commonwealth Court,39 and it has
garbled the clear collateral order definition set forth in Rule 313(b). No one ques-
tioned that the right asserted in Veloric—the privilege against self-incrimination—is
deeply rooted in public policy and therefore is “too important to be denied
review.” Under Rule 313(b), that would seem to be all that was needed, and using the
appellant’s attempt to apply the right in a non-traditional way as a means of re-
defining the right’s importance was not a helpful way to interpret Rule 313. Indeed,
because the Supreme Court has said that, for purposes of defining a collateral order,
what matters is a right’s importance as it applies “beyond the particular litigation at
hand,”40 redefining the right at issue according to the specific arguments made in a
case actually distorts the collateral order analysis. Inquiry into whether the Veloric
appellant correctly invoked his Fifth Amendment right in seeking to prevent atten-
dance at a deposition should have been postponed until after the court decided that
it had jurisdiction.
The tendency to conflate jurisdiction and the merits threatens to undermine the

utility of the practical approach to the collateral order rule that the Supreme Court
initiated in Pridgen and Harris. It removes the efficiency that a practical approach
was meant to achieve because, while opining on the merits in the course of a juris-
dictional analysis, the court deprives its merits ruling of any final binding effect,
since the quashing of the appeal means that the issue can be raised again at the end
of the case. The conflation therefore wastes judicial resources.

36. See Veloric, 123 A.3d at 785-91.
37. Id.
38. See AmerisourceBergen Corporation v. Does, 81 A.3d 921 (Pa. Super. 2013). Using the name of one of

the plaintiff company’s executives, the defendant posted information critical of the plaintiff company on-
line. When the trial court ordered release of the defendant’s real name, the defendant appealed, asserting
his First Amendment right to anonymity. Analyzing the merits of that claim, the court held that the First
Amendment did not protect those who misappropriated others’ identities. It then quashed the appeal for
lack of jurisdiction because no important First Amendment right was being asserted. AmerisourceBergen,
81 A.3d at 927-32.
39. In the Commonwealth Court, the problem is most evident in appeals from orders denying inter-

vention. In Cogan, 690 A.2d at 765, the court held that to determine whether an intervention issue is suf-
ficiently important to satisfy the second prong of the collateral order test, an appellant needs to “show
actual entitlement to intervene under the applicable Rules of Civil Procedure.” Accordingly, cases follow-
ing this holding have sometimes segued directly from a collateral order discussion into an analysis of the
merits of the underlying intervention issue, without even acknowledging the switch. See, e.g., Eastern Pa.
Citizens Against Gambling v. Pa. Gaming Control Bd., 2014 Pa. Cmwlth. Unpub. LEXIS 672, at *9-*15 (Nov. 10,
2014). The practical effect of these decisions is to make all intervention denials appealable and to have all
such appeals resolved on the merits. But while that is a defensible approach, the cases do not acknowl-
edge it. Compare id. at *15 (affirming decision, rather than quashing appeal) with Citizens to Keep Radnor
Parks Public v. Radnor Twp., 2014 Pa. Cmwlth. Unpub. LEXIS 96, at *8-*9 (Feb. 19, 2014) (quashing, rather than
affirming).
40. Geniviva, 725 A.2d at 1214.
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The appellate courts should examine this confusion in their collateral order
analysis and separate the merits from their jurisdictional assessment.

Positing Unresolved Factual Disputes
In Pridgen, the Supreme Court explained that collateral order treatment should be

limited to important questions of law—not questions of fact.41 But although the trial
court in Pridgen had opined that ongoing factual disputes precluded satisfaction of
the criteria for a collateral order,42 the Supreme Court held that the case was ap-
pealable under Rule 313.43 It did so because the appellants framed the question pre-
sented as one of law that “challenge[d] the legal standard employed by the common
pleas court,”44 a standard that “was a necessary underpinning to the [trial court’s]
finding of factual controversies related to the application of the GARA repose
scheme.”45 The Court thus made clear that the mere presence of factual disputes is
not fatal to collateral order review, so long as the review is limited to legal questions
that can be decided without first resolving those facts.
The lower courts have not faithfully applied this distinction, however. One exam-

ple is Sylvan Heights Realty Partners, L.L.C. v. LaGrotta,46 an action that accused a state
legislator of tortiously interfering with a prospective contract to purchase a county
nursing home. One of the issues in the case was whether the legislator’s alleged
misconduct—communications with various government officials in which he ob-
jected to the transaction—were protected by legislative immunity or the Speech or
Debate Clause of the Pennsylvania Constitution.47 After the trial court denied the
legislator’s motion for judgment on the pleadings, the legislator sought to appeal so
that the Commonwealth Court could determine “the legal question . . . whether his
alleged activities fall within the ‘legitimate legislative sphere’ of activities protected
by Speech or Debate and official immunity.”48 The Commonwealth Court quashed
the appeal because it said the actual facts regarding the legislator’s conduct had not
yet been established and the plaintiff had alleged that the conduct was outside the
immunity’s scope.49 But the legislator did not ask for a ruling on whether what he
actually did was immune from suit; he asked whether what he was alleged to have
done was immune, basing his appeal on allegations that, on his motion for judg-
ment on the pleadings, necessarily had to be assumed to be true.50 There was no
reason why any dispute about those alleged facts should have prevented resolution
of that legal question.51

41. Pridgen v. Parker Hannifin Corp., 905 A.2d 422, 432 (Pa. 2006).
42. Id. at 428-29.
43. Id. at 432.
44. Id. at 430.
45. Id. at 432 n.12.
46. Sylvan Heights Realty Partners, L.L.C. v. LaGrotta, 940 A.2d 585 (Pa. Cmwlth. 2008).
47. See id. at 586-88.
48. Id. at 588.
49. Id. at 588-89.
50. See Emerich v. Philadelphia Center for Human Development, Inc., 720 A.2d 1032, 1034 & n.1 (Pa. 1998)

(standards applicable to motion for judgment on the pleadings).
51. Indeed, in a portion of its decision mirroring the tendency, previously discussed, to conflate juris-

dictional and merits issues, the court in Sylvan seemed to decide the merits question against the legisla-
tor, stating, “The Plaintiffs here have alleged conduct which, if proven, would be clearly outside the leg-
islative sphere.” 940 A.2d at 588. An actual holding that the conduct alleged was outside the immunity
thus could have removed the immunity issue from the case. A contrary holding, of course, could have ter-
minated the case. And even if the court ended up holding only that some conduct was protected while
other conduct was not, that decision still would have protected the legislator’s right to avoid a lawsuit for
the conduct as to which he was immune, while also framing the remaining issues for trial—a result that
mirrors what the Supreme Court accomplished in Pridgen.
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Most collateral order appeals will be from cases in which there are still factual
disputes. If that were not the case, the appeals most likely would be from final or-
ders, rather than from interlocutory decisions. Pridgen teaches that the mere pen-
dency of factual disputes should not be used as a means to avoid collateral order
review and that such review can in fact be valuable in narrowing a case and win-
nowing the issues to be resolved. A court should not use the fact that a case is at an
early pretrial stage to avoid this result.
Apart from its emphasis on factual disputes, Sylvan may exemplify a continuing

reluctance by the Commonwealth Court to accept collateral order jurisdiction in of-
ficial and governmental immunity cases. Because of its unique subject-matter juris-
diction, such cases are likely to occur more frequently in the Commonwealth Court
than in Pennsylvania’s other appellate courts. In some of its pre-Pridgen decisions,
the Commonwealth Court simply expressed the view that immunity issues should
be decided with the merits.52 In Sylvan, the court recognized that the Supreme
Court’s more recent decisions may make such an approach insufficient where the
irreparable loss of rights is involved,53 but the court nevertheless implied that
Pridgen should be limited to its “unique facts.”54 In later non-precedential decisions,
the court merely has relied on Sylvan and its pre-Pridgen cases.55 It is difficult to
square this approach with Pridgen, and the court therefore may be asked to give this
area of the law another look.

Avoidance of Categorical Decision-Making
Another problem with Pennsylvania’s current collateral order jurisprudence is

the appellate courts’ tendency to consider afresh collateral order issues that were
previously decided. Thus, even though reported decisions may have held that a par-
ticular type of order is immediately appealable, the courts will often decide to inde-
pendently consider the jurisdictional issue again. In part, this tendency results from
the idea that the collateral order rule is to be narrowly construed,56 which means
that a court should engage in a case-by-case determination of each order at issue to
prevent over-allowance of appellate review.57 But such repeated re-examination has
a cost. Although the Supreme Court’s current approach to collateral orders empha-
sizes practicality and efficiency,58 repeated re-examination of similar jurisdictional
questions is far from efficient. Rather, the practice increases expense by requiring
renewed motions practice each time a collateral order issue is raised.

52. See, e.g., Bollinger v. Obrecht, 552 A.2d 359, 363 n.5 (Pa. Cmwlth. 1989) (noting “contention that Penn-
sylvania law confers immunity from suit—not merely damages” and holding that “the mere possibility of
an irreparable loss of this . . . right does not in itself satisfy the collateral order doctrine”). See generally
Solano & Merenstein, supra note 11, at 153 n.91 (citing other cases).
53. Sylvan, 940 A.2d at 589 (discussing Ben v. Schwartz, 729 A.2d 547 (Pa. 1999)).
54. Id. (discussing Pridgen). Echoing this result, one group of commentators has suggested “limiting

Pridgen to its specific facts” out of fear that the Supreme Court’s decision creates a “potential for a rising
tide of collateral order appeals.” G.R. DARLINGTON, K.J. MCKEON, D.R. SHUCKERS & K.W. BROWN,
PENNSYLVANIA APPELLATE PRACTICE §313:24.2, at 690 (West’s Pa. Practice Ser. 2015). But in Pridgen itself, the
Supreme Court rejected that fear as a basis for decision, holding that vindication of rights to freedom
from litigation should control in appropriate cases and instructing that any such “floodgates” concern
could be ameliorated by limiting the appeal to “central legal issues” and using “sound jurisprudential
principles.” 905 A.2d at 433 & n.13. The court thus did not invite limitation of its decision to its facts.
55. See, e.g., Pescatore v. School Dist. of Phila., 2015 Pa. Cmwlth. Unpub. LEXIS 146, at *6 (Feb. 27, 2015)

(memorandum opinion).
56. See Rae v. Pennsylvania Funeral Directors Association, 977 A.2d 1121, 1128 (Pa. 2009).
57. See Commonwealth v.Williams, 86 A.3d 771, 780 (Pa. 2014).
58. See, e.g., Pridgen, 905 A.2d at 433.
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The privilege cases provide one example of the problem. In Commonwealth v.
Harris, the Supreme Court broadly stated that “orders overruling claims of privilege
and requiring disclosure are immediately appealable under Pa.R.A.P. 313.”59 Accord-
ingly, in Commonwealth v.Williams, the Court said it “has moved towards a category-
wide exception to discovery orders that are alleged to violate a protected privilege,
such as the attorney-client privilege or the work product doctrine.”60 But the Court in
that case then backtracked, stating: “even following Harris, in cases where the propri-
ety of an appeal involving the attorney-client privilege or the work product doctrine
is contested in good faith, it is prudent to require the appealing party to establish that
Rule 313(b) is satisfied.”61 After engaging in a new collateral order analysis, the Court
in Williams then concluded—again—that the type of order before it, which would
have required production of privileged materials in a Post-Conviction Relief Act pro-
ceeding, was indeed immediately appealable.62
In a concurring opinion in Williams, Justice Saylor expressed surprise at the Court’s

approach, stating that he “had thought that orders requiring disclosure over and
against the assertion of a privilege would be appealable as of right, without the neces-
sity of episodic review of each of the requirements of the collateral order doctrine.”63
He wondered whether “there is a net benefit to be gained by tempering the categori-
cal approach to this particular application of the collateral order doctrine,” and he ob-
served that “there are conventional remedies in place” to address any concerns about
frivolous appeals.64
Justice Saylor’s criticism was well-founded. There is a need for certainty, consis-

tency, and uniformity in this area that should outweigh any concerns about aberrant
cases. A categorical approach to collateral order appeals would be consistent with the
Legislature’s directive that classes of interlocutory orders from which appeals are reg-
ularly taken should be made appealable from time to time by codified rules.65 It
would help to satisfy the Supreme Court’s stated preference for a practical approach
to appealability and would make the law in this area easier to apply.

CONCLUSION
The developing Pennsylvania case law makes clear that direct review under the col-

lateral order rule still cannot be obtained routinely, and that Rule 313’s requirements
must continue to be carefully applied. But Pridgen, Harris, and the cases that have fol-
lowed them have brought a welcome pragmatism to Rule 313’s application, making
the collateral order rule an important tool in parties’ quest to achieve “the just, speedy
and inexpensive determination of every action or proceeding.”66 All litigators should
welcome that result.

59. Commonwealth v. Harris, 32 A.3d 243, 251 (Pa.2011).
60. Williams, 86 A.3d at 780.
61. Id. The court expressed concern that otherwise the court might have to “be bound by a party’s as-

sertion that privileged or work product material is at issue in order to establish an immediate appeal as
of right.” Id. at 780 n.4. But a court should be able easily to discern whether privileged material is at issue,
and, of course, if it is not, then it can affirm the trial court’s order refusing to protect it. The court sug-
gested than an alternative to a renewed collateral order analysis in each case might be a requirement that
the appellant file some sort of certification that it meets the collateral order requirements, and it asked
the Appellate Procedural Rules Committee to examine the question. Id.
62. Id. at 780-84.
63. Id. at 791. In another separate opinion, Justice Todd expressed a similar sentiment. Id. at 792.
64. Id. at 791.
65. See 42 Pa.C.S. §5105(c) (2014) (discussing classes identifiable as a result of proceedings under 42

Pa.C.S. §702(b)).
66. Pa.R.C.P. 126 (2014); see also Pa.R.A.P. 105(a) (2013).


