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Since the Civil War, the False Claims Act (“FCA”) has served to curb fraud 
against the federal government by encouraging private individuals to file 
civil actions on the government’s behalf. Whether the FCA authorizes private 
individuals to intervene in related criminal proceedings, however, is an issue 
that has received little attention. The Third Circuit recently addressed that issue 
in United States ex rel. Jean Charte v. Wegeler, 941 F.3d 665 (3d Cir. 2019), and 
found that no such intervention is permitted under the statute.

The FCA Action

In Wegeler, relator Jean Charte commenced an action under the FCA against 
her employer, American Tutor, Inc., and the company’s owners and officers, 
including James Wegeler. Charte’s qui tam complaint alleged that during her 
employment she noticed questionable billing practices, including billing for 
absent students and services not provided, and that defendants submitted 
false claims for reimbursement to the United States Department of Education. 
Charte provided information and assisted investigators during the government’s 
inquiry to determine if it would intervene in the FCA litigation. 

While the FCA suit remained unresolved, the United States brought criminal 
charges against Wegeler for tax fraud and evasion. The information Charte 
provided “led directly” to the investigation of Wegeler, who entered a plea 
agreement that required him to pay $1.5 million dollars in restitution. Subsequently, 
the government declined to intervene in the original FCA action.

Charte moved to intervene in the criminal proceeding against Wegeler, alleging 
that she had a right to a portion of the restitution as her relator’s award. In qui 
tam litigation, a relator has a right to a portion of the proceeds or settlement of 
an action, and may receive between 10% and 25% of the monies depending 
on the extent to which the information provided by the relator substantially 
contributed to the prosecution of the FCA action. Charte argued that a portion 
of the restitution funds were due to her and that the criminal prosecution 
amounted to an “alternative proceeding” under 31 U.S.C. § 3730(c)(5). Section 
§ 3730(c)(5) provides the relator the same rights as she would have under the
original FCA action when the government decides to pursue an “alternative
remedy,” such as administrative proceedings. The district court, however, 
denied Charte’s motion to intervene.

Third Circuit Review

The Third Circuit affirmed. The Court first explained that, under the FCA, when 
the government pursues an alternative remedy, the relator merely retains 
the right to continue as a party to the action. The Court found that allowing a 
relator to intervene in a criminal case on this basis would amount to providing 
the relator, a private citizen, an interest in the criminal prosecution of another, 

which the Court found to be improper and at odds with longstanding American 
jurisprudence. Thus, regardless of whether the FCA’s language might seem to 
provide a right in this manner, Charte lacked an interest sufficient to give her 
standing in the criminal case. 

Charte argued that she was not attempting to intervene in the criminal proceedings 
to affect or have any say in the manner in which Wegener was prosecuted, but 
rather to simply protect her interest in the restitution monies secured. Charte 
pointed to a “similar” situation—the right of a relator to intervene in a criminal 
forfeiture case under 21 U.S.C. § 853—to advance her position. The Court rejected 
this argument, however, because Charte was “less like” the relator looking to 
protect a property interest in the § 853 context than she was like a victim 
with a right to restitution. A victim may have an interest in restitution, but 
nevertheless has no right to intervene to assert it. Thus, the Court determined 
that Charte, as a relator, lacked standing to intervene in the criminal prosecution 
of another, and even if she had standing to intervene only as to her alleged 
interest in a share of the proceeds collected by the government, the sole 
remedy that the FCA provides is to commence or continue her FCA action. 
Given this ruling, the Court had no need to—and did not—consider whether a 
criminal proceeding is an alternative remedy under the FCA. 

Conclusion

The Court’s decision is consistent with decades-long jurisprudence which makes 
clear that a private individual has no legally cognizable right in another’s 
prosecution. If the Court had allowed Charte to intervene in the criminal case, 
this new precedent would have potentially opened the door to other third parties 
attempting to involve themselves in criminal proceedings for their own private 
interests. Criminal proceedings are premised upon the notion that the pursuit 
of justice is the motivating force. Prosecutors and criminal defendants must 
rely on the notion that each party is equally committed to seeking a just result, 
where society at large is the benefitting party. Allowing intervention by private 
individuals could potentially derail the vital pursuit of justice at work in all 
criminal proceedings.

The lesson for relators is that continuing or maintaining the FCA suit remains the 
best approach to secure their financial share of the proceeds. In Charte’s case, 
hope remains. The Third Circuit recently revived Charte’s federal qui tam action 
after the district court granted summary judgment to the defendants. Additionally, 
the government represented to the Third Circuit that it allows a qualified relator 
to receive a share of the full amount of restitution previously paid.
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