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Construction Workers’ Return and COVID-19 

By Brian M. Wallen, Jo Bennett and Gordon S. Woodward

Businesses in the construction industry face a range of 

labor and employment issues related to COVID-19 as 

their employees increasingly return to worksites. 

These concerns may include compliance with govern-

ment orders for health and safety, handling layoffs 

and recalls, and issues involving unions and labor 

relationships. 

 Schnader’s client alerts on COVID-19 issues for 

employers are online here – 

https://www.schnader.com/blog/covid-19-

coronavirus-resource-center/.   

 Also see our alert about “Union-Management 

Bargaining Obligations During the COVID-19 

Pandemic” – 

https://www.schnader.com/blog/union-

management-bargaining-obligations-during-

the-covid-19-pandemic/.   

GOVERNMENT ORDERS FOR HEALTH AND SAFETY 

The construction industry, along with other sectors of 

the economy, must find ways to comply with a myriad 

of local, state, and federal orders for workplace health 

and safety in light of COVID-19. Government orders 

address issues such as social distancing, wearing 

personal protective gear, recommended health 

screenings and testing, maintaining confidential 

medical information, cleaning the work site, screening 

job applicants for the virus, and communicating these 

matters to employees. 

Construction businesses can expect complications as 

employees return to work, especially since many 

employees may express safety concerns. Similarly, 

substantial coordination between different parties 

may be needed to conduct workplace health screen-

ings as recommended by some government authori-

ties. In particular, union employers bound by a Collec-

tive Bargaining Agreement (“CBA”) may find it more 

cumbersome to modify safety practices in response to 

COVID-19. Construction businesses with union em-

ployees should first review their CBA before making 

any unilateral changes. The CBA may require employ-

ers to engage in discretionary or mandatory bargain-

ing with a union representative before making chang-

es, even those intended to enhance worker safety.  

It should be noted that employees subject to a CBA 

who walk out of work based on safety concerns may 

have additional statutory protection under Section 

502 of the Labor Management Relations Act. This law 

allows employees to walk off the job if they have a 

good faith belief the working conditions are abnormal-

ly dangerous. Employees who walk off the worksite in 

response to safety concerns may do so regardless of 

any CBA clause prohibiting work stoppages; thus, this 

might become a highly litigated issue as employees 

return to work under COVID-19 conditions. 

LAYOFFS, RECALLS, AND SENIORITY 

Union employers in many states have furloughed or 

laid off employees in response to COVID-19. Others 

have made adjustments to the number of employees 

working per shift or to the structure of shifts at the 

worksite. Where businesses are recalling employees 

or changing shifts as a result of employees returning 

to work, they should review the applicable CBA re-

garding the interplay between seniority rights and 

staffing. This review may include the management 
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rights clause, layoff and recall clause, seniority clause, 

and other clauses where staffing, shifts and scheduling 

are addressed. For instance, where employers have 

created a new shift in response to staggering shifts to 

prevent the spread of COVID-19, a CBA may require 

that an employer provide employees the opportunity 

to “bid” on the schedule and that the schedule be 

awarded to the bidding employee with the most 

seniority. Similarly, recall rights in general could be 

tied to employee seniority.  

UNIONS AND LABOR RELATIONSHIPS 

Two additional labor issues that may arise due to 

COVID-19 in the context of construction businesses 

include substituting in a subcontractor and barring 

union representatives from the worksite. 

Subbing In 

One of the more common scenarios in construction is 

that a General Contractor executes a Project Labor 

Agreement (“PLA”), which requires all contractors to 

either accept the terms of the PLA or to have a pre-

existing CBA with a specific union(s). In the course of 

returning to the worksite after the COVID-19 quaran-

tine, a general contractor may discover that a subcon-

tractor, who was operating pursuant to the PLA, has 

gone out of business. While this would normally not 

be an issue and an employer would generally have the 

right to subcontract as the general contractor sees fit, 

a construction firm in this case should review the PLA 

to determine what rights and limitations the firm has 

with subcontracting work. A general contractor should 

review the PLA or CBA for provisions related to re-

placement of the subcontractor that is no longer in 

business. General contractors should consider wheth-

er, and to what extent, the work can be reassigned to 

another subcontractor already at the worksite, taking 

into consideration the other terms of the PLA.1   

                                                             
1
 While it is beyond the scope this article, construction is 

unique in that changing the subcontractor relationship also 
could create jurisdictional disputes between unions. Fur-
ther, an employer could be faced with breaching a PLA or a 
CBA based on certain subcontracting decisions. 

Barring Union Representatives From the Worksite 

Employers with CBAs should be mindful that such 

agreements often include clauses permitting union 

representatives access to the worksite and to that 

union’s employees. Accordingly, if employers are 

faced with a union representative demanding to check 

in with employees at the worksite, employers should 

review the applicable CBA to see what terms and 

conditions govern such visits. If the CBA provides 

access, an employer should ensure that the repre-

sentative takes appropriate safety precautions while 

interacting with workers. Employers should be cau-

tious in refusing a union representative access to a 

worksite or access to union members, even to miti-

gate the risk of spreading COVID-19, as completely 

refusing access to union representatives could be a 

violation of a CBA or constitute an unfair labor prac-

tice under the National Labor Relations Act.  

PRACTICAL TAKEAWAYS 

The scenarios described above related to COVID-19 

are by no means an exhaustive list of issues employers 

in the construction industry may face as employees 

return to work. Instead, this article is intended to lay 

out some of the more common fact patterns that 

could impact construction employers. When dealing 

with union employees, it is always a best practice to 

review the applicable CBA or PLA before taking any 

action. An “act first, ask later” approach could result in 

workplace interruptions during a period that has 

already seen significant disruption.  

 

This Alert is based on information available at the time 

of publishing. It is subject to change. Business leaders 

should consult with counsel and refer to government 

websites and publications for the most up-to-date 

information. 

For more detailed analysis on a wide range of legal 

issues, please see Schnader’s COVID-19 Resource 

Center at www.schnader.com/blog/covid-19-

coronavirus-resource-center.  
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This summary of legal issues is published for informational 

purposes only. It does not dispense legal advice or create an 

attorney-client relationship with those who read it. Readers 

should obtain professional legal advice before taking any 

legal action. 

 

For more information about Schnader’s Labor and 

Employment Practices Group, Construction Indus-

try Practice Group, or to speak with a member of the 

firm, please contact: 

Jo Bennett 
Co-Chair, Labor and Employment Practices Group 
215-751-2134 
jbennett@schnader.com 
 
Michael J. Wietrzychowski 
Co-Chair, Labor and Employment Practices Group 
856-482-5723 
mwietrzychowski@schnader.com 
 
Jeanne Schubert Barnum 
Co-Chair, Construction Industry Practice Group 
856-482-5728  
jbarnum@schnader.com  
 
Gordon S. Woodward 
Co-Chair, Construction Industry Practice Group 
202-419-4215 
gwoodward@schnader.com 
 
Kevin S. Blanton 
Chair, Real Estate Practice Group 
215-751-2419 
kblanton@schnader.com  
 
Brian M. Wallen 
Associate 
215-751-2031 
bwallen@schnader.com  
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