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Whenever companies change operations there is often an impact on 
litigation risks. The recent announcements by major retailers regarding 
unlocking certain multicultural products on the sales floor provide a timely 
opportunity for all businesses to examine and reconsider possible claims of 
discrimination. 
 

In early June, Walmart Inc., CVS Health Corp. and Walgreens Co., three of 
the nation's largest retail outlets, announced changes to their corporate 
policies for product displays. These stores will no longer keep multicultural 
hair care and grooming products — products purchased mostly by people 
of color — in locked cases. 
 
This nationwide policy change was widely reported in the news media. The 
practice had been criticized because similar products not marketed directly 
to people of color were kept on open shelves. 
 
Background 
 
Lock-and-key items are not uncommon in retail. In drug stores, there are 
legal mandates requiring that certain items be kept locked up, or behind a 

counter — such as certain cold medicines that can be used to create 
methamphetamine-type drugs. Cigarettes are almost always behind a 
counter. Razor blade cartridges, batteries and extremely expensive items 
are often locked up. 
 
Although there may be different reasons for locking up certain items, securing items that 
primarily cater to people of color or when stores are located in neighborhoods with a higher 
percentage of minority residents has resulted in criticism. Such practices can and do lead to 
allegations of discrimination. 
 
In a widely reported public statement, Walmart announced in early June: 

We're sensitive to the issue and understand the concerns raised by our customers and 
members of the community, and have made the decision to discontinue placing multicultural 

hair care and beauty products — a practice in place in about a dozen of our 4,700 stores 
nationwide — in locked cases. 

 
The statement by CVS emphasized: "We have a firm nondiscrimination policy that applies to 
all aspects of our business and our product protection measures have never been based on 
the race or ethnicity of our customers." 
 
Effect on Litigation 
 
These retail policy changes may play a significant role in future litigation affecting the 
industry, perhaps going beyond cases involving product displays and also affecting issues 
involving shoplifting, harassment and security. 
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In a well-known case involving locked product displays, famed attorney Gloria Allred 
brought suit in 2018 on behalf of Essie Grundy against Walmart for violations of California's 
Civil Rights Act based on Walmart's policy of placing "products marketed and/or created for 
use by African-Americans" locked away behind glass — segregated from products for non-
African-Americans that were not under lock and key.[1] 
 
Grundy went to Walmart to purchase a 48 cent comb that was locked behind glass, even 
though similar, more expensive combs (not marketed to people of color) were not locked 
away. She alleged that having to ask an employee to unlock a glass cabinet so she could 
purchase a 48 cent comb caused her to suffer humiliation and shame. The matter resolved 
in November 2019, although the outcome is not reported. 

 
Crucial lessons may be learned from discrimination cases involving shoplifting. The practice 
of stopping suspected shoplifters, generally immunized or at least permitted as a matter of 
shopkeeper's privilege under state law, is occasionally litigated through discrimination and 
civil rights claims under Title 42 of the U.S. Code, Section 1981. 
 
One of the leading cases nationally addressing the standard for such a claim is Christian v. 

Wal-Mart Stores.[2] The U.S. Court of Appeals for the Sixth Circuit held in 2001 that to 
state a prima facie case for discrimination in a commercial establishment, the plaintiff must 
show initially: 

(1) plaintiff is a member of a protected class; 
 
(2) plaintiff sought to make or enforce a contract for services ordinarily provided by 
the defendant; and 
 
(3) plaintiff was denied the right to enter into or enjoy the benefits or privileges of 
the contractual relationship in that (a) plaintiff was deprived of services while 
similarly situated persons outside the protected class were not and/or (b) plaintiff 
received services in a markedly hostile manner and in a manner which a reasonable 
person would find objectively discriminatory.[3] 

 
The defendant then has the burden of showing a race-neutral, legitimate and 
nondiscriminatory explanation for the challenged conduct. Once that showing is made, the 
plaintiff has the final burden of showing pretext. 
 
In Rojas v. Alexander's Department Stores Inc.,[4] the U.S. Court of Appeals for the Second 
Circuit permitted evidence of industry practice, albeit at the behest of the defense, in a 
shoplifting/discrimination case under Title 42 of the U.S. Code, Section 1981. The court 
permitted the defendant retailer to offer "testimony of the record keeping practice of 
comparable department stores" to demonstrate "an alternative explanation for recording the 
race of the arrestees: that Alexander's was merely following industry custom." 
 
The court, citing Federal Rule of Evidence 401, opined that the: 

[a]dmission of the testimony of record keeping practices of comparable department 
stores made it "less probable" that Alexander's had a policy of discrimination. It was 
for the jury to decide whether the maintenance of such records was evidence of a 
policy of racial discrimination or simply a means of refreshing the recollection of the 
security guards regarding any particular incident.[5] 
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Based on court precedent and the recently announced changes in retail display policies, a 
key question is whether locking up products marketed toward people of color is evidence of 
racial animus. This question may directly relate to the third element of the Christian v. Wal-
Mart test regarding receiving "services in a markedly hostile manner and in a manner which 
a reasonable person would find objectively discriminatory." 
 
Looking Ahead 
 
With the changing landscape, could we see more claims like Grundy's against retailers that 
do not follow industry leaders like Walmart, CVS and Walgreens? And if industry practice is 
admissible, as the Rojas court decided — and Walmart, CVS and Walgreens all say that the 

lockup practice needs to end — it might be worth considering how continued decisions about 
what products to keep secured might be defended, and to explore whether such 
determinations might be construed as a form of discrimination, conscious or otherwise. 
 
The shifting of burdens under Christian means that a retailer choosing to keep certain 
products under lock and key may need a documented nondiscriminatory basis to justify 
such a decision. Most retailers have records showing the products they are most likely to 

lose to shrinkage, and a decision to lock up those products might be defended on that basis. 
 
Additional considerations that retailers might want to explore include their security designs 
and policies. Does the placement of security cameras — perhaps trained, intentionally or 
not, on sections of the store with products marketed to persons of color — pose liability 
risks?[6] 
 

Now, more than ever, retailers should consider being vigilant about the training, hiring and 
retention of employees — including security personnel — to ensure that, while protecting 
store assets, employees do not unjustifiably detain or harass people of color.[7] 
 
At the same time, retailers should also be cognizant of their responsibilities to protect their 
customers and employees. Retailers with stores in high-crime areas may have a 
concomitant duty to supply effective security as a matter of tort law.[8] 
 
Some, though not all, of those stores may be in areas with large minority populations. The 
failure to have appropriately trained and equipped security systems and personnel may lead 
to additional liabilities.[9] And differences between security practices in stores serving 
different customer bases will presumably be pursued in discovery, and used to make 
arguments of discriminatory intent or treatment. 

 
Conclusion 
 
With constantly evolving issues related to racial equality being at the forefront of public 
policy discussions, corporations and retailers are appropriately reassessing their decisions 
and policies related to loss prevention and store security. No decision is made in a litigation 
vacuum, and the implementation of, or failure to implement, any policy may have 
significant legal consequences and affect the ability to maintain the integrity and viability of 
individual stores. 
 
Every choice is complicated, but the call for change is pressing. The law often lags societal 
change, but there are always lawyers prepared to cast any corporate decision, particularly 
as to loss prevention or security, in a negative light. The decisions made today will be 
revisited in courtrooms around the country for years to come. 
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