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Pennsylvania Supreme Court Rejects “Continuous Representation Rule” for 

Legal Malpractice Actions  

 

By Jonathan B. Skowron and Keith E. Whitson, Schnader Harrison Segal & Lewis LLP 

 

On December 22, 2020, the Pennsylvania Supreme Court refused to adopt the so-called 

“continuous representation rule,” a doctrine that tolls the limitations period for a legal 

malpractice claim until an attorney ceases representing a client. Clark v. Stover.
1
 Although the 

doctrine has been adopted in some form by many other states, the Court held that adopting it in 

Pennsylvania was the prerogative of the legislature, not the courts, and also hinted that the rule 

was in any case unnecessary due to other tolling provisions for unknown injuries or fraud.  

 

The Court also held that it could discern no reason to treat attorneys differently than other 

professionals who are not subject to a similar doctrine, which can allow claims to be brought 

years after the standard limitations period has passed. As a result of this ruling, attorneys in 

Pennsylvania can be more confident that they will be protected from stale claims brought years 

after they accrue, and that any malpractice claims they face will be subject to the same 

limitations periods as other professionals. 

 

BACKGROUND 

 

The controversy at issue in Clark v. Stover is complex, but the facts relevant to the timeliness of 

the lawsuit are relatively straightforward. Sometime around 2008, the appellant retained the 

appellee attorney to represent him and another family member in an estate dispute. When that 

representation did not achieve the desired result, appellant sued appellee for legal malpractice in 

2015. The relevant statutes of limitation for a legal malpractice claim in Pennsylvania are two 

years (for negligence) and four years (for breach of contract
2
), and the Superior Court held in its 

2019 appellate decision that the alleged breaches occurred no later than 2009. Thus, unless the 

statute of limitations was tolled in some way, appellant’s claims were clearly untimely.  

 

Appellant cited three possible bases for tolling the limitations period. First, appellant cited the 

discovery rule, which tolls a limitation period for as long as a plaintiff was unable to know of 

her injury (assuming she exercised reasonable diligence – one cannot simply hide her head in the 

sand and ignore an evident injury). Second, appellant cited the doctrine of fraudulent 

concealment, which similarly tolls a limitation period if a defendant “through fraud or 
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concealment” deceives a plaintiff or otherwise prevents her from discovering her injury. Finally, 

appellant cited the continuous representation rule, a doctrine applied in other states (but never 

before in Pennsylvania) that applies only to legal malpractice actions and tolls the limitation 

period until the date on which a client terminates an attorney’s representation.  

 

The Superior Court held in 2019 that neither the discovery rule nor fraudulent concealment 

applied because there was no evidence of fraud or deception, and appellant was clearly on notice 

of the alleged malpractice when he lost before the trial court in 2009. But the Superior Court did 

not consider the merits of the continuous representation rule because it had rejected the 

doctrine’s application in the past. As a result, under the principle of stare decisis (the doctrine 

that courts are bound by their own precedent), the Superior Court therefore simply dismissed the 

continuous representation rule in a footnote.  

 

ANALYSIS 

 

The Pennsylvania Supreme Court permitted an appeal in this case so it could consider the 

continuous representation rule.  

 

Appellant argued that the Court should adopt the rule in Pennsylvania because, first of all, the 

doctrine has been adopted in some form in most other states. The “everyone else is doing it” 

argument aside, appellant then made a series of policy arguments in favor of the rule’s adoption: 

“vindication of clients’ entitlement to repose confidence in lawyers’ abilities and good faith; 

recognition of clients’ lack of expertise to support ongoing assessments of professional 

performance; avoidance of disruption of attorney-client relationships and provision of the 

opportunity for lawyers to cure mistakes before being sued; as well as the discouragement of 

perverse consequences, such as the perpetuation of representations strategically, as a delay tactic 

to render potential malpractice claims stale.” 

 

Appellee advanced several contrary arguments. First, appellee asserted that the rule runs directly 

contrary to the purpose of statutes of limitations, which is “to expedite litigation and thus 

discourage delay and the presentation of stale claims which may greatly prejudice the defense of 

such claims.” Appellee also pointed out that in most jurisdictions where the rule exists, it was 

adopted only in some limited form, such as where a plaintiff lacked knowledge of the 

malpractice prior to the termination of the representation – something very akin to 

Pennsylvania’s already existing discovery rule. Appellee accordingly argued that the discovery 

rule and the doctrine of fraudulent concealment already provided sufficient protection to clients, 

and that there was no reason to expand such protections solely for clients of attorneys, as 

opposed to other professionals.  
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In the end, the Supreme Court agreed with the position of the appellee, but further held that even 

if it did not, “statutes of limitations are legislative in character,” and so any adoption of a 

continuous representation rule would have to be done by the legislature, not the courts. Finally, it 

is worth noting that all seven justices considering the case agreed with the result.  

 

KEY TAKEAWAYS 

 

In some ways, the Supreme Court’s decision in Clark v. Stover only affirms what had already 

generally been assumed to be the law in Pennsylvania. As the Superior Court noted, it had 

already rejected the continuous representation rule in 2003. See Glenbrook Leasing Co. v. 

Beausang.
3
 That said, a ruling from an intermediate court is always subject to reversal by the 

Supreme Court, as the Glenbrook court noted when it held that the task of evaluating the merits 

of the continuous representation rule is “entrusted to the Supreme Court of Pennsylvania or the 

General Assembly and we will not usurp it.”  

 

Now that the Pennsylvania Supreme Court has ruled on the issue, attorneys in Pennsylvania can 

finally rest assured that they will be subject to the same statutory limitations periods as other 

professionals, at least in malpractice actions governed by Pennsylvania law. Attorneys can also 

more confidently and patiently work through client concerns and attempt to remediate any 

mistakes or errors (real or imagined) knowing that they are not thereby postponing the running of 

a limitations period. 
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