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Fourth Circuit Allows Baltimore  
Police Department’s Aircraft-
Based Surveillance Program to 
Continue 

 

Jordan Mark Kelso, Philadelphia 
jkelso@schnader.com 

In Leaders of a Beautiful Struggle v. Baltimore Police 
Department, the ACLU and ACLU of Baltimore filed a 
lawsuit against the Baltimore Police Department  
challenging the constitutionality of the Baltimore  
Police Department’s (the “BPD”) Aerial Investigative 
Research program (the “AIR”), which was instituted in 
2016 in response to rising crime in Baltimore. The 
plaintiffs include Leaders of a Beautiful Struggle, a 
think tank advancing the public policy interests of 
black people in Baltimore. 

The AIR uses three small planes to provide aerial  
observation of 90% of the city, the results of which 
are used to track movement of individuals and  
suspects in the vicinity of a violent crime. The BPD 
implemented the AIR without informing the public, 
elected officials, or the city solicitor. The system was 

used for about three hundred surveillance hours  
before being temporarily shuttered, but the BPD later 
reactivated the AIR system with additional safeguards 
in place to decrease the likelihood of potential abuse.  

The Leaders of a Beautiful Struggle and two  
individuals moved for a preliminary injunction under 
42 U.S.C. § 1983, alleging constitutional violations  
under the First and Fourth Amendments relating to 
infringement of the public’s reasonable expectation of 
privacy and the alleged chilling effect the AIR system 
would have on public association. The district court 
denied Plaintiff’s preliminary injunction. 

In a 2-1 decision, with Chief Judge Gregory dissenting, 
the Fourth Circuit upheld the district court’s denial of 
the preliminary injunction, holding that the short-
termed nature of the tracking did not violate  
reasonable expectations of privacy, the system did 
not capture intimate details, was not being used to 
target particular individuals, and did not interfere 
with the right to associate. The Court noted that due 
to the limited privacy allotted to citizens’ public  
movements, this short-termed public surveillance 
does not violate existing constitutional precedent  
allowing other types of more-intrusive aerial  
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surveillance such as photographing a backyard from a 
plane flying at 1000 feet or looking into a backyard 
greenhouse from a low circling helicopter. The Court 
cautioned, however, that “our decision should not be 
interpreted as endorsing all forms of aerial  
surveillance.” 

 Privacy concerns play an integral role in the  
regulation and policy surrounding Unmanned Aerial 
Systems (“UAS”), and also are likely to play a role in 
the development of electronic vertical takeoff and 
landing systems (i.e., ‘flying cars’) guidance and  
regulations. As such, we can expect these types of 
issues to arise with some frequency in the coming 
years.  Leaders of a Beautiful Struggle v. Baltimore 
Police Dep’t, 979 F.3d 219 (4th Cir. 2020). 

 

District of Utah Dismisses  
Passenger’s Negligence and 
Breach of Contract Claims After 
Beverage Cart Injury as  
Preempted Under the Airline  
Deregulation Act 

Brittany C. Wakim, Philadelphia 
bwakim@schnader.com 

The U.S. District Court for the District of Utah  
dismissed a passenger’s negligence and breach of 
contract claims for injuries sustained during beverage 
service on a SkyWest Airlines flight as preempted by 
the Airline Deregulation Act (“ADA”). 

In January 2019, a beverage cart struck Plaintiff during 
service on a SkyWest flight from Portland, Oregon to 
Dallas, Texas.  Plaintiff alleged significant physical and 
emotional injuries as a result and filed claims against 
SkyWest for negligence and breach of contract.  She 
alleged SkyWest owed her a duty of care in the  
performance of service aboard the flight, including 
the safe management and supervision of beverage  
service, as well as a contractual duty to exercise  
professional, careful, and safe conduct and judgment 
during the flight’s beverage service.  SkyWest filed a 
motion to dismiss Plaintiff’s Complaint based on 
preemption under the Federal Aviation Act and the 
ADA. 

The ADA’s preemption clause provides that a state 
may not enact or enforce a law, regulation, or other 
provision having the force and effect of law related to 
a price, route, or service of an air carrier.  The Court 
noted there was no dispute that SkyWest was an air 
carrier under the ADA; therefore, whether Plaintiff’s 
claims were preempted turned on whether they  
related to a “service.”  While the ADA does not define 

“service,” the Court adopted the Fifth Circuit’s broad 
definition of service as a bargained-for or anticipated 
provision of labor from one party to another,  
including the provision of in-flight food and beverage 
service.  Moreover, according to the Fifth Circuit, 
these matters are all appurtenant to, and necessarily  
included with, the contract of carriage between the 
passenger or shipper and the airline. 

Applying this definition, the Court held Plaintiff’s 
claims “unquestionably” related to a service and  
dismissed her claims as preempted under the ADA.  
According to the Court, Plaintiff’s claims expressly 
sought determination and regulation of how SkyWest 
should properly perform its “service,” and permitting 
the state law claims to go forward would undermine 
Congress’ objectives of ensuring the states would not 
undo federal deregulation with regulation of their 
own and ensuring airline variety, efficiency, and low 
prices. Suffice it to say that the district court’s  
application of ADA preemption in this case is very  
favorable to airlines.  Day v. SkyWest Airlines, Inc. 
No. 4:20-cv-00013-DN-PK, 2020 U.S. Dist. LEXIS 
221441 (D. Utah Nov. 24, 2020). 

 

Alaska Federal Court Finds 
Learned Intermediary and  
Sophisticated User Doctrines 
Largely Inapplicable to Passenger 
Claims Arising From Crash of 
Modified Aircraft  

Lee C. Schmeer, Philadelphia 
lschmeer@schnader.com 

The U.S. District Court for the District of Alaska  

recently held that a manufacturer and installer of a 

short-field takeoff and landing kit could not assert the 

learned intermediary and sophisticated user doctrines 

as defenses against all claims brought by a deceased 

passenger’s representatives arising from the crash of 

a DHC-3 Otter that had been modified with the kit.   

In Specter v. Texas Turbine Conversions, Inc., Plaintiffs 

moved for partial summary judgment on two bases. 

First, Plaintiffs argued that the sophisticated user  

doctrine applies only to failure to warn claims, and, 

even though Plaintiffs asserted a failure to warn claim 

in addition to a design defect product liability claim, 

kit manufacturer Texas Turbine Conversions (“TTC”) 

and installer Recon Air Corporation (“RAC”) did not 

offer any relevant warning in the first place.   
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Second, Plaintiffs argued that the learned  

intermediary doctrine was not available in a pilot-

passenger context.  TTC and RAC responded that the 

pilot of the accident flight served as an intermediary 

between himself and the passenger, and was aware 

of risks associated with the kit because he was  

provided with the FAA-approved flight manual  

supplement.  The defendants likened the pilot to a 

doctor warning a patient of drug risks—a relationship 

in which Alaska law recognized use of the learned  

intermediary doctrine.   

In granting partial summary judgment to Plaintiffs on 

the application of the sophisticated user doctrine, the 

Court limited its application to Plaintiffs’ failure to 

warn claim, but declined to decide whether the  

defendants actually made any such warnings.  As to 

the learned intermediary doctrine, the Court found 

there was no precedent to justify application in the 

pilot-passenger context because Alaska courts had 

not extended the doctrine outside of the doctor-

patient relationship in over three decades, and had 

cautioned that it had limited applicability.  The Court 

Aviation Group News and Notes 

 
 Brittany Wakim and Lee Schmeer presented the webinar, “The Jetsons Predicted the Flying Car by 2062 – 

Are We Close? (Brief Answer – Yes!): An Update in Automation and Future Aviation Claims / Litigation 
Concerns” on March 18, 2021. 

 Robert Williams was the featured guest on “A Conversation With…,” the podcast of DRI. He discusses his 
experience as a pilot and his career as a trial attorney.  

 Brittany Wakim published a client alert, “New Rules from U.S. Department of Transportation: Tell Your 
Emotional Support Peacocks to Stay Home – This Is a Dog’s World Now.”  

 Robert Williams authored, “Amicus Curiae” in the Winter 2021 issue of The Binder, a publication of the  
Aviation Insurance Association.  The article provides an update on amicus curiae briefs filed by the AIA.  

 The Aviation Group is pleased to announce new leadership roles.  The Group will be co-chaired by  
Robert Williams and Barry Alexander. Bob chaired the group for the past six years, while Barry served as 
vice-chair.   

 Robert Williams was presented with the Safety Officer of the Year Award at the Civil Air Patrol PA Wing 
Group I Awards Conference on March 20.  Bob’s son, Cadet Chief Master Sergeant Connor M. Williams, 
received the Air Force Sergeant’s Association Award at the Group and Statewide level, and is a finalist to 
receive the award for the entire northeast U.S. region.  Group I of the PA Wing of CAP consists of eight 
counties in southwestern Pennsylvania. There are a total of seven squadrons in Group I. 

 Edward Sholinsky received Schnader’s 2020 Earl G. Harrison Pro Bono Award, which honors an  
attorney with a distinguished record of pro bono service.  

 Brittany Wakim was selected as a member of Law360’s Personal Injury & Medical Malpractice Editorial 
Board for 2021. 

 Barry Alexander, Stephen Shapiro, Denny Shupe, Jonathan Stern, and Robert Williams were recognized 
among the leading aviation attorneys in North America in the 2021 edition of “Who’s Who Legal: 
Transport” in the Aviation – Contentious category.  Barry was also named in the Aviation –  
Regulatory category. In addition, Denny was recognized as one of six “Global Elite Thought Leaders” for 
North America, and Barry was recognized as one of 15 “Leading Individuals” in the U.S. 

 Jonathan Skowron and Keith Whitson published an article in The Legal Intelligencer, “Pa. High Court  
Rejects ‘Continuous Representation Rule’ for Legal Malpractice Actions.”  

 Brittany Wakim and Jonathan Hugg published a client alert, “Warning for Businesses: Pennsylvania  
Supreme Court Rules Violations of the State’s Unfair Trade Practices and Consumer Protection Act Do Not 
Require Intent.”  

 Richard Barkasy and Kenneth Puhala presented a roundtable on the bankruptcy issues that in-house 
counsel can expect in 2021. They also published a client alert, “New Bankruptcy Code Section Will Help 
Landlords and Suppliers and Their Tenants and Customers Affected by Covid-19.”   



 did not feel inclined to follow other courts that had 

extended the doctrine to the pilot-passenger  

relationship.  See, e.g., Stevens v. Cessna Aircraft Co., 

115 Cal. App. 3d 431, 433-34 (Cal. App. 1981). 

Specter serves as a reminder that the sophisticated 

user doctrine can be an effective defense where an 

aviation manufacturer is faced with a failure to warn 

claim, and that it is important to determine whether 

the applicable jurisdiction has recognized (or, at least 

not explicitly precluded) the learned intermediary  

doctrine as a defense where aircraft passengers bring 

claims against manufacturers.  Even if these defenses 

appear viable, they are highly fact-specific, and must 

be a focus during discovery if a manufacturer  

defendant hopes to prevail at the summary judgment 

stage.  Specter v. Texas Turbine Conversions, Inc., 

2021 U.S. Dist. LEXIS 10988 (D. Alaska Jan. 21, 2021) 

     

One Step Removed: State Law  
Action for Flight Student’s Suicide 
Belongs in State Court 

Jonathan M. Stern, Washington, D.C. 
jstern@schnader.com 

Preemption plays a big part in aviation litigation. Not 

so much in supporting removal jurisdiction. Yan Yang’s 

parents alleged in Yan v. US Aviation Group, LLC, that 

Yan—a Chinese student at the defendant flight 

school—was “regularly bullied, abused, and  

humiliated” by its staff because of school policies that 

led to harassment of Chinese flight students. After Yan 

committed suicide, Yan’s parents sued US Aviation 

Group in state court in Texas for his death.  

Although Yan’s parents alleged that the school  

discriminated based on the students’ nationality, the 

causes of action pleaded in the complaint were all 

state law tort claims. US Aviation Group, asserting  

federal question jurisdiction, removed the case to the 

U.S. District Court for the Eastern District of Texas. Its 

arguments were premised on the connection to flight 

training, the assertion being that “each of the  

complained-of acts were committed in furtherance of 

[US Aviation Group’s] purpose as an aviation academy 

and thus relate to aviation safety.”  The plaintiffs 

moved to remand. 

The District Court analyzed two possible bases for  

removal jurisdiction. First, pursuant to Grable & Sons 

Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308, 

314 (2005), the Court could keep the case if the state 

law claims necessarily raised a disputed and  

substantial issue of federal law. Judge Jordan held that 

Grable preemption did not apply because the claims 

did not necessarily raise a federal issue, certainly not a 

substantial one. 

Second, the Court could deny the remand motion if 

the claim fell into the narrow realm of “complete  

preemption.” A federal statute’s preemptive force may 

be so extraordinary and all-encompassing that it  

converts an ordinary state-common-law complaint 

into one stating a federal claim for purposes of the 

well-pleaded-complaint rule; that is what is called 

“complete preemption.”  

With respect to complete preemption, the judge  

explained that US Aviation Group cited only one case 

that had applied the complete preemption doctrine to 

aviation safety, Lawal v. British Airways, PLC, 812 F. 

Supp. 713 (S.D. Tex. 1992). In addition to suggesting 

that Lawal no longer is good law, Judge Jordan added 

that, “even if the field of aviation safety were  

completely preempted by federal law, Plaintiffs’ claims 

do not relate to aviation safety.” The Court gave as an 

example of how far removed from aviation safety the 

plaintiffs’ allegations were the claim that “only Chinese 

students [were required] to perform ‘demoralizing 

tasks unrelated to aviation training [such as] spending 

entire days holding doors open for staff and other  

students and cleaning floors, planes and bathrooms.’” 

Using preemption as a defense to aviation cases is 

common. Using preemption to get a state court case 

into, and keeping it in, federal court is rare. Yan v. US 

Aviation Group, LLC, No. 4:20-cv-793-SDJ, 2020 U.S. 

Dist. LEXIS 240855 (E.D. Tex. Dec. 22, 2020) 

NOTE: One example of an aviation case in which the 

Schnader Aviation Group succeeded in removing an 

aviation tort case to federal court and keeping it there 

was McMahon v. Presidential Airways, Inc., 410 F. 

Supp. 2d 1189 (M.D. Fla. 2006). McMahon involved a 

DOD contractor flying missions in Afghanistan, and the 

Court accepted the defense argument that the case 

raised substantial questions of federal law under  

Grable. 
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Massachusetts Federal Court Finds 
No Montreal Convention Accident  

Barry S. Alexander, New York  
balexander@schnader.com 

 

Jennifer Moore commenced litigation against British 

Airways to recover for injuries sustained when she fell 

while disembarking an aircraft using a portable  

staircase. The only basis for her claim was that the 

height of the bottom step was significantly greater 

than that of the other steps. To be clear, she did not 

argue that the steps were set up improperly, that 

there was anything wrong with the footing on one of 

the steps, or that any other condition (e.g., rain or 

lighting issues) contributed to her fall; only that she 

did not realize that the bottom step was taller than 

the rest, and fell as a result. 

British Airways filed a motion for summary judgment 

seeking dismissal of the action upon close of  

discovery. After quickly disposing of the negligence 

cause of action as preempted by the Montreal  

Convention, the Court also dismissed the Convention 

cause of action on the basis that Moore had not  

alleged facts sufficient to support the finding of a 

Montreal Convention “accident.” In a nut shell,  

because the steps were set up properly and there was 

no evidence that they were defective (Moore’s expert 

pointed to British regulations “explain[ing] that the 

maximum rise people can be expected to negotiate 

safely is 8.7 inches,” significantly less than the 13 inch 

height of the bottom step of the portable staircase, 

but he admitted that those standards are voluntary 

and inapplicable to portable staircases), there was no  

basis upon which to find anything unusual or  

unexpected (i.e., a Montreal Convention “accident”). 

As a reminder, the unusual or unexpected standard is 

an objective one, so it was of no moment that the 

height of the last step was subjectively unexpected by 

Moore. 

While the holding of the Court is unremarkable based 

on the facts, it is somewhat interesting that the Court 

refused to apply the two-prong standard for finding 

an “accident” applied by some courts in the First  

Circuit. That standard requires not only that there be 

an unusual or unexpected event external to the  

passenger, but also that “this event [be] a malfunction 

or abnormality in the aircraft’s operation.” While the 

Court noted that the standards are similar, many  

believe that the two-prong standard is somewhat 

more onerous to meet, so this part of the Court’s 

opinion could play a role in other cases. Also of note, 

there was no discussion of First Circuit decisions  

holding that the accident inquiry turns on whether 

“airline personnel play a causal role” in the event 

causing injury, which perhaps is the most onerous 

standard for passengers to meet.  

Ultimately, the Court’s decision in this case may be of 

limited use in other cases (as least from a defense 

perspective), as nearly all cases involving a trip and 

fall on a jet bridge or mobile air stairs involve  

allegations of improper set-up, improper lighting, lack 

of tread, wet conditions, etc. It nevertheless is a  

victory for the industry, which always is a welcomed 

sight. Moore v. British Airways PLC, 2020 WL 

7699694 (D. Mass. Dec. 28, 2020). 

 

District of Nevada Rules that it Has 

Personal Jurisdiction over Foreign 

Airline for Injury to Nevada  

Resident Occurring on Flight  

Originating out of Las Vegas 

Joseph Tiger, New York 

jtiger@schnader.com 

The United States District Court for the District of  
Nevada recently determined that it had personal  
jurisdiction over an airline for injury arising on a flight 
originating in the forum state. A Nevada resident, 
Chunyun Wang (“Wang”), purchased round-trip  
transportation on Korean Airlines Co. (“Korean Air”) 
from Las Vegas to Seoul. At the time, Korean Air was 
registered with the Secretary of State to conduct  
business in Nevada, and operated five flights per 
week out of Las Vegas. On the outbound flight, a flight 
attendant spilled hot water onto Wang’s lap, allegedly 
causing second- and third-degree burns. Wang sued 
Korean Air, alleging claims under the Montreal  
Convention and state-law causes of action. Korean Air 
moved to dismiss, arguing that the Montreal  
Convention precluded Wang’s state-law causes of  
action, and for lack of personal jurisdiction.  

While the Court quickly ruled in favor of Korean Air 
regarding the Montreal Convention, and lack of  
general jurisdiction, it found a basis for specific  
jurisdiction. Under the applicable Ninth Circuit  
standard, a defendant is subject to personal  
jurisdiction if it purposefully directs activities at, or 
purposefully avails itself of the forum, and the claims 
in question arise out of such forum-related activities, 
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unless the exercise of personal jurisdiction would be 
unreasonable. The Court had no difficulty determining 
that Korean Air had purposefully availed itself of  
Nevada based on its registration to do business,  
contract with the Las Vegas airport, and operation of 
five flights per week to/from Las Vegas. 

The more significant question was whether the injury 
alleged arose out of or was related to Korean Air’s 
forum-based contacts. The Court acknowledged that 
this was “a much closer call,” but ultimately held that 
the requisite causal nexus existed. Wang had to show 
that “but for Korean Air’s specific business contacts 
with Nevada, [Wang] would not have received third-
degree burns.” This “but for” standard used in the 
Ninth Circuit is less stringent than the “purposeful  
direction” test used elsewhere. E.g. O'Connor v Sandy 
Lane Hotel Co., 496 F.3d 312 (3d Cir. 2007). The Court 
noted that Wang was a Nevada resident, purchased 
the tickets in Nevada, and was injured on the Korean 
Air flight originating in Nevada. These facts  
distinguished the instant case from cases involving 
non-resident plaintiffs, injuries occurring during  
layovers in other jurisdictions, etc. As such, the Court 
found sufficient causal nexus to support specific  
jurisdiction over Korean Air.  

The decision in this case is not unprecedented, and it 
is important to remember that the Ninth Circuit’s “but 
for” standard is relatively lenient, and the outcome 
might have been different in a forum applying the 
stricter “purposeful direction” test. Chunyun Wang v 
Korean Airlines Co., No. 2:20-cv-00409-JAD-VCF, 2021 
U.S. Dist. LEXIS 3735, (D. Nev. Jan. 8, 2021). 

 

Delaware Chancery Court Protects 
Whistleblowers’ Confidentiality in 
Derivative Suit Relating to Boeing 
737 MAX Aircraft  

 

Kristi J. Doughty, Wilmington 
kdoughty@schnader.com 

In a derivative suit arising from alleged acts and  
omissions relating to Boeing’s 737 MAX aircraft, 
shareholders filed a redacted complaint in the  
Chancery Court of Delaware.  Boeing filed a Motion 
for Continued Confidential Treatment, which was  
opposed by non-party Objectors Dow Jones &  
Company, Inc., publisher of The Wall Street Journal, 
and its reporter.  The Court granted the motion only 
with respect to certain employees and whistle-
blowers.  

The presumption in Delaware is that all court  
proceedings and filings are available for public access; 
however, upon a showing of good cause, Chancery 
Court rules permit any person to request pleadings 
and other filings and materials be filed confidentially 
and sealed from public access.  Generic allegations 
that harm will occur if sensitive information is made 
public are not enough to overcome the public right of 
access that is at the heart of the “good cause”  
analysis.  A party must cite to specific information and 
“proffer tangible evidence of concrete damage if that 
information is made accessible to the public.” 

In this case, Boeing argued that continued confidential 
treatment of the complaint was warranted because: 
(1) the subject documents were produced  

Sidebar: Pro Bono Success 

The Aviation Group wishes to recognize and congratulate Stephanie Short for her success in resolving a  
recent pro bono matter on behalf of a prisoner in need of medical care. As some of you may have noticed, 
our website and letterhead carry the slogan “The Higher Calling of the Law.” The cynics among us might 
wonder whether there really is a higher calling of the law in this day and age. Stephanie’s work to help 
someone in need is a strong reminder that there in fact is. Rather than tout Stephanie’s work ourselves, we 
feel it best simply to use some of the words her client did in a letter sent after the result was reached: 

 God Bless You. All I can say is thank you so very much… I was blessed to have you represent me. You 
 are by far one of the best attorneys in the country. You did such a perfect, perfectionist job in every 
 way possible with my whole case. You handled my action with sympathy for a victim and also with 
 your personal good advice and with compassion for a client/me in a mental nervous breakdown 
 state of mind. Even crying and confused at times, you showed me sympathy, patience, and your  
 understanding and respect. By doing so, you gave me the courage to push on.  

Again, we thank Stephanie for reminding us all about the good we can do. 
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 confidentially to Plaintiffs before they filed suit  
pursuant to a shareholder’s right to inspect certain 
company records; (2) the press already had reported 
on the events of the two MAX crashes to such an  
extent that the incremental information kept  
confidential would not substantially add to the  
public’s knowledge of relevant events, and (3) release 
of the confidential information would cause  
irreparable competitive harm to Boeing and its  
whistleblower employees. The Court rejected the first 
argument, holding that the information from books 
and records produced confidentially was only  
confidential until included in pleadings; thereafter, 
confidentiality is determined by the Court of  
Chancery Rules.   The Court rejected the second  
argument on the basis that “the public’s intense 
attention to the Company’s safety response compels 
the conclusion that even the details are of interest.” 
The Court nevertheless granted Boeing’s Motion with 
respect to retaining the confidentiality of the identity 
of non-party former or current whistleblower  
employees because their identities have no bearing 
on the public’s understanding of the extent to which 
any fiduciary duties were breached.   

When confidential information and documents are 
exchanged between prospective parties prior to a suit 
being filed, it is imperative to know the standard that 
must be met in your jurisdiction in order to retain  
confidentiality if a suit ultimately is filed, and to be 
sure the client appreciates the risk that litigation  
poses if that confidentiality is not retained.  In re  
Boeing Co. Derivative Litig., 2021 Del. Ch. LEXIS 22 
(Del. Ch. Feb. 1, 2021). 

 

Pennsylvania Supreme Court  
Expands Liability Under Consumer 
Protection Law 

Robert J. Williams, Pittsburgh and Philadelphia 
 rwilliams@schnader.com 
 

The Pennsylvania Supreme Court recently held that 
the state’s consumer protection statute (CPL)  
imposes strict liability upon providers of goods and 
services for any conduct that has any “likelihood of 
confusion or misunderstanding,” regardless of  
whether the seller actually intended to defraud,  
confuse or deceive the customer.  Gregg v. Ameriprise 
Financial, Inc. arose from Plaintiffs’ purchase of  
various life insurance and retirement investments 
from a financial advisor and insurance salesperson for 
Ameriprise Financial, Inc.  Unbeknownst to Plaintiffs, 
the salesperson redirected certain of Plaintiffs’ funds 
to various commission-earning retirement products 

instead of the new life insurance policy where he told 
Plaintiffs the funds would be applied.  When Plaintiffs 
learned about that conduct, they filed a lawsuit  
asserting common law claims for fraudulent and  
negligent misrepresentation, as well as a claim under 
the CPL, which prohibits a seller of goods or services 
from “engaging in any fraudulent or deceptive  
conduct which creates a likelihood of confusion or  
misunderstanding.” 

The jury returned a verdict for the defendants on the 
fraudulent and negligent misrepresentation claims, 
but the trial court ruled in Plaintiffs’ favor on the CPL 
claim.  Ameriprise moved for post-trial relief, arguing 
that Plaintiffs failed to prove the salesperson’s  
misrepresentations were at least negligent.  The trial 
court disagreed, reasoning that it was not necessary 
for Plaintiffs to succeed on their common law claims 
in order to prevail on a CPL claim, and that the test 
for “deceptive conduct” under the CPL merely is 
whether the conduct has the tendency or capacity to 
deceive, regardless of Defendant’s actual intention or 
state of mind. 

Both the intermediate appellate and Supreme Court 
agreed with the trial court.  The Supreme Court  
specifically held that “deceptive conduct under the 
CPL is not dependent in any respect upon proof of the 
actor’s state of mind,” and offered several reasons for 
that conclusion.  First, the CPL is a remedial statute 
intended to “benefit the public at large by  
eradicating, among other things, ‘unfair or deceptive’ 
business practices.”  As such, it must be construed 
liberally.  Second, other courts and jurisdictions have 
not construed “deceptive conduct” to require a  
culpable state of mind.  The original language of the 
pertinent section of Pennsylvania’s CPL prohibited 
only “engaging in any fraudulent conduct which  
creates a likelihood of confusion or misunderstand-
ing.”  Thus, when the legislature added “deceptive” 
conduct to that section in 1996, it must have  
intended to remove any state of mind requirement.  
Finally, other sections of the CPL specifically include 
intent requirements.  Hence, the Supreme Court  
reasoned that if the legislature wanted intent to be 
an element of a CPL violation, it knew how to do that. 

The potential CPL exposure for providers of aircraft 
goods and services in Pennsylvania is manifest.  A  
seller or manufacturer’s innocent representation 
about the performance characteristic of a particular 
engine or airframe component that is not achieved in 
flight could be actionable under the CPL.  So too could 
a licensed mechanic’s logbook entry certifying air-
worthiness expose him or her to treble damages and 
attorneys’ fees, if proven not to be 100% accurate.  As 
several amici (“friends” of the Court, including the 

https://www.schnader.com/attorneys/robert-j-williams/
mailto:rwilliams@schnader.com


 

Pennsylvania Coalition for Civil Justice Reform,  
American Property Casualty Insurance Association and 
Pennsylvania Manufacturer’s Association) argued in 
Gregg, CPL liability in Pennsylvania now appears to be 
virtually unlimited.  With the highest court in  
Pennsylvania having ruled upon this issue, the only  
relief appears to be with the state legislature.  In the 
interim, sellers of consumer goods and services should 
exercise extreme caution when communicating with 
customers. Gregg v. Ameriprise Financial, Inc., No. 29 
WAP 2019 (Pa. Feb. 17, 2021). 

 

 

Louisiana Appeals Court Says  
Federal Aviation Regulations Do 
Not Impose Duty to Ensure  
Passenger Safety on Aircraft  
Lessors 

Stephanie A. Short, Pittsburgh 
sshort@schnader.com 

A Louisiana appeals court held that the owner-lessor of 
an aircraft involved in a fatal accident that occurred 
during a commercial flight tour did not have a duty to 
ensure the safety of passengers on the aircraft under 
the Federal Aviation Regulations (FARs) because it was 
not the operator or pilot of the aircraft.   

Cosey v. Flight Academy of New Orleans arose out of 
the fatal crash of a Cessna 172 aircraft during a  
commercial sightseeing tour. The aircraft was owned 
by Christensen Aviation, Inc. (“Christensen”).  
Christensen leased the aircraft to Flight Academy of 
New Orleans (“FANO”), which operated it for  
commercial sightseeing tours. The family of a  
passenger killed in the accident sued, among others, 

Christensen and its insurer. Plaintiffs claimed that 
Christensen (1) knew or should have known that the  
aircraft “was not fit for flight”; (2) “so negligently and 
carelessly maintained, inspected, operated, and/or  
service[d] the subject Cessna 172 aircraft that it failed 
catastrophically during a landing approach;” and (3) 
“negligently entrusted” the aircraft to FANO.  
Christensen moved for summary judgment on all 
claims, the trial court granted Christensen’s motion, 
and Plaintiffs appealed.  

The Court upheld the trial court’s order granting  
summary judgment, finding no basis in state or  
federal law, or the underlying lease agreement, for 
Plaintiffs’ claims against Christensen. In particular, the 
Court noted that the FARs governing safety of flight for 
commercial air tours (14 C.F.R. § 91.147 & 14 C.F.R. 
Part 136) apply exclusively to the aircraft operator and 
pilot—in this case FANO. Because Christensen did not 
“operate” or “intend to operate” the aircraft, those 
FARs do not impose duties on Christensen. The Court 
also considered, but did not explicitly cite as an  
alternative ground, 49 U.S.C. § 44112, which provides 
that an aircraft lessor is only liable when the lessor is in 
actual possession or exercises operational control.  
Accordingly, the Court held that there is no authority 
under federal law by which the duty to ensure the 
safety of passengers in a commercial air touring  
enterprise can be extended to an owner-lessor of an 
airplane, when the lessor is neither the operator nor 
the pilot. Since the Court also determined that  
Plaintiffs could not maintain claims against Christensen 
under Louisiana state law or the lease agreement, it 
held that the lower court properly granted summary 
judgment in Christensen’s favor.  Cosey v. Flight Acad. 
of New Orleans, 2019-0756, 2020 La. App. LEXIS 1660 
(La. App. 4 Cir. 11/12/2020). 
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