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Environmental, health and safety due diligence when
buying or selling a business: Beyond a Phase I 

By Megan E. Harmon

For either a buyer or a seller in a
purchase or sale transaction, assessing
risks and vulnerabilities is the key to a
successful deal. And make no mistake
about it, a Phase I or environmental
assessment of real property is a vital
piece of the due diligence puzzle in
evaluating risks. However, there are
other risks that need to be explored to
get the full environmental, health and
safety picture. 

In my experience in doing merger
and acquisition (M&A) transactions in
the environmental services field for over
30 years, there are an unbelievable
number of areas where operations get
caught up in the challenges of regulatory
compliance. Having a full regulatory
picture of the operations will make
for a more successful transaction and
more cost-effective integration. 

From a seller’s perspective,
recognizing the areas where value
may be impacted prior to negotiating
or determining a final purchase price
is the key to managing expectations
and ensuring a smoother deal process.
“Sell side” due diligence is all the
rage in M&A, and for good reason.
Undertaking sell side due diligence
for environmental, health and safety
issues can afford the seller the
opportunity to correct compliance
problems in advance of the deal, as
well as expedite the deal process.
After all, time kills all deals. From a
buyer’s perspective, the name of the
game is to get the seller “hooked” on
doing the deal, verify the value used to
get the seller “hooked,” and justify
the purchase price or security
adjustments to the extent necessary.
Environmental, health and safety
adjustments can sometimes be nebulous,
the subject of further study and
protracted negotiations.

For any business or target that is in
a regulated industry, an effective
compliance audit is essential to risk
assessment/due diligence. A qualified
environmental, health and safety
consultant should be retained to
assess whether the target has the
proper permits for its actual operations,
whether the target is complying with
those permits (and applications), and
the risk of non-compliance. Upon closing,
simply adopting the policies and
procedures of the predecessor is not
sufficient. If the seller is not operating
in compliance with its permits, neither
will the buyer. Pretty simple. 

So before your client signs on the
dotted line, address these issues:

1. Permits/licenses/approvals – Does
the business have all the authorizations
necessary to operate its business? Is
the target operating as reflected in the
permits, licenses and approvals?

2. Are the permits/licenses/
approvals transferable? What is
required for transfer or reissuance,
what is the timeline for getting the
transferred or reissued permits, and
what needs to be done in the interim?
Can the buyer operate the business in
the interim? 

3. Are the permits/licenses/
approvals up to date? What regulatory
changes may be coming down the
line? Have these changes and the
financial impacts been taken into
consideration for upgrades or
modifications? 

4. What is the compliance program
of the target? This is the big one – Is
the business complying with the terms
of the permits, licenses and approvals,
and have they also complied with all

record-keeping and reporting
requirements? Or are they just
assuming, “This is the way we have
always done it so it has to be right?”

5. What aspects of operations
have an impact on health and safety?
Has there been an inspection
related to lead-based paint, asbestos,
OSHA compliance or other issues?
Have any modifications been made to
the physical plant and are they up
to code?

6. Does the target use hazardous
materials in its operations? How are
the materials labeled, stored and
disposed? What are the disposal
procedures and processes? 

7. Work exposures – Does the target
use personal protective equipment
(PPE)? Why is PPE used? Should it
use PPE? What is the exposure? How
does the business deal with exposures
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