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NEW JERSEY

The New Business Rule 
is Alive and Well in New Jersey

Andrew C. Sayles  |   Connell Foley, LLP

The New Business Rule is a judicially-created restriction on 
the ability of a business entity to prove that it has suffered lost 
profits in a business transaction. In order to recover lost profits 
and related damages, a party must demonstrate prior experience 
in that particular field or industry. It often arises as a significant 
“case within the case” issue in legal malpractice, real estate, and 
commercial disputes, and has a significant impact on damages. 

punitive damages are warranted. On the other hand, the trial 
court’s discovery order accommodated the lawyer defendants’ 
privacy rights by requiring that the discovery be designated for 
“attorneys eyes only,” prohibiting the plaintiffs themselves from 
viewing the lawyer defendants’ private financial information, 
and requiring plaintiffs’ counsel to destroy the documents at the 
conclusion of the litigation.

Cabot Oil & Gas Corp. v. Speer, 2020 Pa. Super. 258, 241 A.3d 1191 
(2020).

Pennsylvania Supreme Court Declines to 
Adopt “Continuous Representation Rule” 

for Legal Malpractice Actions

Jonathan B. Skowron  |   Schnader Harrison Segal 
& Lewis LLP

On December 22, 2020, the Pennsylvania Supreme Court 
declined to adopt what has been referred to as the “continuous 
representation rule”: a doctrine that tolls the limitations period 
for legal-malpractice claims until an attorney ceases represent-
ing a client. Clark v. Stover, No. 2 MAP 2020, 2020 Pa. LEXIS 
6489 (Dec. 22, 2020). Although many other states have adopted 
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the doctrine in one form or another, Pennsylvania’s highest 
court held that adopting it in the state was the prerogative of 
the legislature, not the courts, and also hinted that the rule was 
unnecessary due to other tolling provisions for undiscovered 
injuries or fraud (such as the “discovery rule” and the “doctrine 
of fraudulent concealment”). The Court also stated that it saw no 
reason to treat attorneys differently than other professionals who 
are not subject to a similar doctrine, which can permit claims to 
be brought years after the standard limitations period has passed. 

In some ways, Clark v. Stover only affirms what had already 
been assumed to be the law in Pennsylvania since lower appel-
late courts had previously rejected the doctrine. But a ruling 
from an intermediate court is always subject to reversal by the 
Supreme Court, so now that the Pennsylvania Supreme Court 
has ruled, attorneys in Pennsylvania can finally rest assured that 
they will be subject to the same statutory limitations periods as 
other professionals, at least in malpractice actions governed by 
Pennsylvania law. Lawyers can also now more confidently and 
patiently work through any client concerns and attempt to cor-
rect any mistakes or errors (real or perceived) knowing that they 
are not thereby postponing the running of a limitations period.

Clark v. Stover, No. 2 MAP 2020, 2020 Pa. LEXIS 6489 (Dec. 22, 
2020). 
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Under the New Business Rule, lost profits are available as 
a measure of compensatory damages that may be recoverable 
as long as they are capable of being established to a reasonable 
degree of certainty. Anticipated profits that are too remote, un-
certain, or speculative are not recoverable. That a plaintiff may 
not be able to fix its lost profits with precision will not preclude 
recovery of damages, but courts require a reasonably accurate 
and fair basis for the computation of alleged lost profits. Thus, 
when the plaintiff is an ongoing business, its past experience 
and success will provide a reasonable basis for the computation 
of lost profits.

On November 6, 2020, the New Jersey Superior Court 
Appellate Division ruled in Schwartz v. NJ 332 and affirmed 


