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The U.S. Supreme Court No Longer 
Requires a Strict Causal Connection 
to Establish Specific Personal  
Jurisdiction  

Kristi J. Doughty, Wilmington 
kdoughty@schnader.com 

The United States Supreme Court recently issued an 
opinion, Ford Motor Company v. Montana Eighth  
Judicial District Court, which already has had far-
reaching impact in redefining the criteria for  
establishing specific personal jurisdiction.  In Ford, the 
Court rejected the defendant’s argument that specific 
personal jurisdiction exists only where the plaintiff 
can establish that the  particular car involved in an 
accident was manufactured, designed or sold in the 
forum state.  Instead, the Court concluded that if a 

defendant purposely avails itself of a market and  
cultivates or serves a market for a product in the  
forum State, and the product malfunctions and causes 
harm to a forum resident in the forum State, then the 
manufacturer likely is subject to specific jurisdiction in 
the forum. Thus, advertising, selling and servicing  
allegedly defective vehicle models in the forum  
constituted sufficient contacts with the forum state 
for specific personal jurisdiction to attach.  

In Godfried v. Ford Motor Co., 2021 U.S. Dist. LEXIS 
87012 (D. Me. May 6, 2021), the District of Maine also 
concluded that a plaintiff need not prove the sale of 
the exact model causing injury in the forum state;  
rather the defendant’s marketing and sales of rear 
mowers generally was enough for specific personal 
jurisdiction to attach.  In rejecting the defendant’s 
contention that it was subject to personal jurisdiction 
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in states only where the plaintiff could establish it  
designed, manufactured or sold the particular type of 
rear mower at issue, the Court sought to prevent a 
situation where a defendant could potentially control 
where it is sued solely based on which records it  
decided to keep.   

In Rickman v. BMW of  N. Am. LLC, 2021 U.S Dist.  
LEXIS 904 (D.N.J. May 11, 2021), a New Jersey  
federal court addressed a putative class action by  
consumers who asserted various consumer protection 
and fraud claims arising from alleged misrepresenta-
tions regarding BMW emissions.  One of the  
Defendants, BMW AG, a German company, argued 
that Plaintiffs could not show any of the particular 
statements they relied on in deciding to purchase  
vehicles that were made by BMW AG, as opposed to 
its wholly owned subsidiary distributor, the New  
Jersey-based BMW NA. In applying Ford’s holding, the 
court held that BMW AG (the parent) purposefully 
availed itself of BMW NA’s forum, and Plaintiffs’  
reliance was sufficiently related to the claims, even 
though they had not located the precise source of the 
particular statements on which they relied. 

Finally, in Shelter Mut. Ins. v. Bissell Home Care Inc., 
2021 U.S. Dist. LEXIS 81340 (M.D. Tenn. Apr. 28, 
2021), the court held that marketing and distribution 
of a defective battery by LG Chem America did not 
create specific jurisdiction over its parent, LG Chem 
Ltd, the South Korean company that manufactured 
the battery that overheated and caused a fire.  The 
court rejected the plaintiff’s contention that the sale 
of the battery and the resulting fire in Tennessee  
established specific jurisdiction, finding that those 
facts focused solely on the subsidiary’s conduct and 
did not prove that the defendant parent company 
took actions to avail itself of the benefits and  
protections of Tennessee law.  The court also was not 
persuaded that appointing an agent for service of  
process within the forum established specific  
jurisdiction. Ford Motor Company v. Montana Eighth 
Judicial District Court, 141 S. Ct. 1017 (2021). 

 

Washington Court of Appeals 
Affirms That Denial of Coverage 
for Engine Overheating Damage 
Was Proper  

 
Barry S. Alexander, New York 
balexander@schnader.com 
 

Donald and Wendy McNamara commenced litigation 
against Starstone US Services, Inc., London Aviation 
Underwriters, and others, asserting a claim for breach 

of contract arising out of the denial of insurance  
coverage for damage to their aircraft. The damage  
occurred after Donald McNamara landed his Meridian 
aircraft and taxied to the hangar. After shutting down 
the engine, McNamara remembered there had been 
an aviation database update in progress during the 
flight, and turned the battery master and avionics 
back on in an attempt to complete the update. When 
he did so, he saw that the engine’s temperature was 
above the maximum limit. McNamara spooled the 
engine to force cool air through the compressor to 
cool the engine down, at which time he saw a lot of 
smoke coming from the engine.  

McNamara filed an insurance claim for the damage, 
which was “denied because a mechanical failure 
caused fuel to continue to flow into the engine after 
shutdown; to the extent this may have led to engine 
damage, the damage resulted from heat from opera-
tion of the engine.” The trial court found that the  
denial of coverage was proper, and the McNamaras 
appealed.  

On appeal, the court looked at two provisions of the 
policy: 

1. Exclusion S, which stated that “[t]he Aircraft 
Damage Coverage does not apply: to loss or 
damage due to wear, tear, abuse,  
deterioration, freezing, mechanical or  
electrical failure, hidden or latent defect, or 
any combination of the foregoing causes, 
unless such loss or damage is the direct  
result of other physical damage covered by 
this Policy.”  

2. The Aircraft Turbine Engine and Auxiliary  
Power Unit Endorsement, which provided: 
“‘This endorsement explains how the “Wear-
tear” section set forth in Exclusion S. of SAV 
001 will apply to damage to turbine engines 
and auxiliary power units. … Damage caused 
by heat from the operation of the engine or 
the starting of the engine is “wear-tear” and 
not covered.’” 

The appellate court found that the record evidence 
showed a mechanical failure that allowed fuel to keep 
entering the still-hot engine, resulting in damage to 
the engine from overheating. As a result, coverage 
was properly denied. In so holding, the court rejected 
the McNamaras’ argument that the damage did not 
result from the operation of the engine because the 
engine was not actually operating at the time the 
damage occurred. Interpreting the policy terms “in 
their plain, ordinary, and popular sense,” the court 
held that the policy did not require that the engine be 
operating when the damage was caused; only that the 
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source of heat was from the operation of the engine. 
The court also rejected the McNamaras’ claim that 
there was coverage regardless of whether a  
mechanical failure caused the damage because there 
was coverage for fire damage, and the engine caught 
fire.  

The Washington Court of Appeals’ decision in this 
case is important not because it resolved complicated 
issues, but because of the ease with which it  
dispatched the insureds’ attempts to circumvent 

straightforward and unambiguous policy provisions. 
Unfortunately, the McNamaras’ attempt to read wear 
and tear/overheating exclusions out of an aircraft  
policy is not unique. Accordingly, the court’s decision 
here is welcomed and will be of use in supporting the 
application of these exclusions in other cases. 
McNamara v. Starstone US Servs. Inc., 2021 Wash. 
App. LEXIS 865 (Wash Ct. App. Apr. 12, 2021). 

 

Aviation Group News and Notes 
 

 Chambers and Partners USA ranked Schnader’s Aviation Group among the top six firms in the country for 
aviation litigation. In addition, Denny Shupe, Jonathan Stern, and Barry Alexander each were ranked  
nationally.  

 Jonathan Stern and Gordon Woodward were selected for inclusion in the 2021 edition of Super Lawyers 
for Washington, D.C. and Lisa Rodriguez was selected for inclusion in New Jersey. Richard Barkasy, Bruce 
Merenstein, Denny Shupe, Ralph Wellington, Keith Whitson and Bob Williams were named to  
Pennsylvania Super Lawyers, and Lee Schmeer and Brittany Wakim were named to its “Rising Stars” list 
for Pennsylvania.   

 Bob Williams will be a guest lecturer on the topic of aviation law at Eastern Mennonite University’s  
Leadership and Organizational Management in Aviation Program on June 22. 

 Arleigh Helfer published a client alert, “Corporate Defendants Take Note of Ford: The Supreme Court  
Revisits Specific Personal Jurisdiction and Adds a Gloss on the “Arises out of or Relates to” Aspect of the 
Analysis.” 

 Bob Williams published, “Strange New Worlds,” in the Spring 2021 issue of The Binder, a publication of 
the Aviation Insurance Association.  

 Stephen Shapiro and Brittany Wakim published a client alert, “In for a Penny, in for a Pound: The  
Pennsylvania Superior Court Holds that the Fair Share Act Apportionment of Liability Among Defendants 
Applies Only in Situations where a Plaintiff is Comparatively at Fault.”   

 Ralph Wellington led a virtual CLE on “Practical Approaches to Ensure the Neutrality of Party-Appointed 
Arbitrators” on March 24. He also published the article, “Is a Neutral Party-Appointed Arbitrator an  
Oxymoron?” in Dispute Resolution Magazine. 

 Denny Shupe served as a mentor for Team Malaysia in a two-day international strategic crisis and  
negotiation exercise, sponsored by the University of Pennsylvania Carey Law School and the U.S. Army 
War College’s Center for Strategic Leadership. The exercise took place from March 25 to 27. 

 Richard Barkasy was re-elected to Schnader’s Executive Committee for a three-year term. 

 Keith Whitson was quoted in “Allegheny County Bar Foundation’s Endowment Campaign – Join the path 
of a leader,” published in The Lawyers Journal of the Allegheny County Bar Association.  

 Denny Shupe was selected as the first President of the Penn Law Veterans Alumni Association.  

 Jordan Mark Kelso and Jonathan Hugg published client alerts, “Easing the Pain of Worker Layoffs:  
Individual Stipends and Other Emergency Benefits Under the Most Recent Federal Stimulus Package For 
Covid-19” and “New PPP Loan Eligibility, Requirements and Upcoming Deadlines under the Most Recent 
Federal Stimulus Package.”  
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Trial and Appellate Courts Reach 
Different Conclusions on Coverage 
Available Following Mid-Air  
Collision of Two Airplanes Covered 
By a Fleet Policy 

Jonathan M. Stern, Washington, D.C. 
jstern@schnader.com 
 

Two airplanes owned by a flight school, each occupied 
by two persons, collide over the Everglades.  All four 
occupants are killed.  Four wrongful death claims are 
filed against the flight school. 

The flight school holds a fleet policy that insures all 51 
of its aircraft. The policy lists the aircraft and, adjacent 
to each, lists a $1 million per occurrence/$100,000 per 
passenger limit of liability.  The policy includes the  
following severability clause: “When two or more  
Aircraft are insured under this Policy the terms of this 
Policy will apply separately to each.”  The policy also 
provides that “[a] collision between two or more  
Aircraft shall be deemed one Occurrence” and that,  
“[r]egardless of the number of Insureds under this  
Policy, persons or organizations who sustain Bodily  
Injury or Property Damage, claims made or suits 
brought on account of Bodily Injury or Property  
Damage, or Aircraft to which this Policy applies, …  
[o]ur total liability for all damages … as the result of 
any one Occurrence shall not exceed the Limit of  
Liability stated in the Declarations as applicable to 
‘each Occurrence.’” 

In a declaratory judgment action filed by one of the 
four estates, the insurer advocated for total coverage 
of $1 million, pointing to the one occurrence and 
“regardless” provisions.  The estate, relying on the  
severability clause, argued that $2 million of coverage 
was available.  The trial court found in favor of the  
estate, ruling that $2 million of coverage was available.  
The court of appeals reversed, ruling that only $1  
million was available from the policy.   

The appellate court discussed numerous rules for  
interpreting insurance policies, including that one 
should read the contract as a whole, apply the plain 
meaning, require clear exclusionary language, give 
meaning to every provision, and resolve ambiguities in 
favor of coverage.  The parties agreed that there was 
but one occurrence, giving meaning to the “collision 
between two aircraft” clause.  The nub of the dispute 
was how to deal with one provision that required that 
the terms of the policy be applied separately to each 
of the two airplanes and the other that required that 
the per occurrence limit not change “[r]egardless of 
the number of … Aircraft to which this Policy applies.”   

The appellate court relied on three cases in reversing 
the trial court.  Despite the fact that none of the cited 
cases contained an analysis of a similar severability 
clause, the court found them persuasive.   

The appellate court did not explain how, in holding 
that the policy provided $1 million in total coverage, 
the policy’s severability clause was given meaning.  
One possible way to harmonize the competing clauses 
would be by reading the liability limit to be  
unchanged as a result of the policy covering 51  
aircraft but doubling it to reflect the separate  
application to the two airplanes involved in the mid-air 
collision.  Significant to this position would be that the  
severability provision did not except from its operation 
the limits of liability and that the “regardless” clause 
did not refer to the number of aircraft involved in one 
occurrence, only to the number of aircraft insured by 
the policy. 

The case is Endurance Assurance Corp. v. Hodges, 46 
Fla. L. Weekly 648 (Dist. Ct. App. Mar. 24, 2021). 

 

Cleared Direct to Philadelphia:  
Straightforward Application of  
Federal Venue Transfer Statute 
Leads to Transfer of Washington 
Action Directly to Pennsylvania 

Robert J. Williams, Pittsburgh and Philadelphia 
rwilliams@schnader.com 

A Washington federal judge granted an airline’s  
motion to transfer an in-flight personal injury claim to 
Pennsylvania in Martin v. Am. Airlines, Inc.  Plaintiff 
was a passenger on a flight from Seattle, Washington 
to Philadelphia, Pennsylvania.  Approximately thirty 
minutes into that flight, Plaintiff claims to have  
experienced severe nausea and abdominal cramping.  
She contends that the airline failed to provide medical 
and other assistance during the flight, failed to help 
her disembark the aircraft, and failed to render care at 
the arrival gate.  Plaintiff subsequently was diagnosed 
with colonic sigmoid volvulus, which required removal 
of her large intestine.  She claims that surgery would 
not have been required if the airline had rendered 
timely medical care and assistance. 

Plaintiff sued American Airlines in Washington State 
court. American promptly removed to federal court 
and then moved for transfer to the U.S. District Court 
for the Eastern District of Pennsylvania, pursuant to 
section 1404(a) of Title 28 of the United States Code.  
Section 1404(a) provides that a court may “transfer 
any civil action to any other district or division where it 

https://www.schnader.com/attorneys/jonathan-m-stern/
mailto:jstern@schnader.com
https://www.schnader.com/attorneys/robert-j-williams/
mailto:rwilliams@schnader.com


 might have been brought” for “the convenience of 
the parties and witnesses, in the interest of justice.”  
Courts consider the following factors in their  
application of section 1404(a), including: (i) location 
where relevant agreements were negotiated or  
executed, (ii) the state most familiar with the  
applicable law, (iii) Plaintiff’s choice of venue, (iv) the 
respective parties’ contacts with the forum, (v) the 
contacts relating to Plaintiff’s cause of action in the 
chosen venue, (vi) cost differential between the two 
venues, (vii) the availability of compulsory process to 
compel non-party witnesses to attend, and (viii) ease 
of access to sources of proof. 

The Washington federal court applied those factors in 
an objective and straightforward manner, initially 
finding it significant that none of the parties resided in 
Washington at the time of the lawsuit (Plaintiff did 
reside in Washington at the time of the subject flight, 
but later was transferred by her employer).  Because 
Plaintiff purchased her ticket in Washington and a 
Washington court could be more adept at applying 
Washington contract law, those factors weighed 
slightly in favor of Plaintiff’s choice of venue.   
However, the alleged misconduct did not occur in 
Washington and virtually all of the material witnesses 
were located in Philadelphia, including two of the 
three flight attendants, American’s arrival gate 
agents, Plaintiff’s own parents, and several of the 
treating physicians.  With the remaining transfer  
factors being neutral, the Washington Court found 
that circumstances weighed in favor of transfer and  
granted American’s motion.  Martin v. Am. Airlines, 
Inc., No. 2:20-cv-00735-RAJ, 2021 U.S. Dist. LEXIS 
32684 (W.D. Wash. Fed. 22, 2021). 

 

Federal Judge Holds that an Airline 
Passenger Injured in Sweden  
Cannot Sue in New Jersey  

Stephen J. Shapiro, Philadelphia 
sshapiro@schnader.com 

In Pesa v. Scandinavian Airlines Sys., the plaintiff  

purchased a ticket to travel on Scandinavian Airlines 

(“SAS”) from Newark, New Jersey, to Split, Croatia, 

with a connection in Stockholm, Sweden.  At the  

Newark Airport, the plaintiff, who suffered from a  

disability, requested wheelchair assistance, which she 

received without incident.  When Plaintiff arrived in 

Stockholm, an SAS agent met her with a wheelchair, 

took her to the gate for her connecting flight and left 

with the wheelchair.   

After some time passed, an agent at the gate for 

Plaintiff’s connecting flight requested that Plaintiff 

approach the counter.  The plaintiff asked the gate 

agent to come to her, but the agent insisted that 

Plaintiff walk to the counter.  As she attempted to do 

so, Plaintiff fell, hit her head on the floor, fractured 

her shoulder and blacked out.  When Plaintiff came 

to, she found herself in a pool of blood.  Despite her 

injuries, the airline placed Plaintiff on her connecting 

flight. 

Plaintiff sued SAS in the United States District Court 

for the District of New Jersey seeking compensation 

for the injuries she suffered in Stockholm.  SAS sought 

dismissal of Plaintiff’s claim on the grounds that SAS 

was not subject to personal jurisdiction in New Jersey, 

and the Court granted the motion.   

The Court first rejected Plaintiff’s argument that the 

Montreal Convention established personal  

jurisdiction.  The Court joined numerous other courts 

that consistently have held that the Montreal  

Convention confers only subject matter jurisdiction, 

not personal jurisdiction.   

The Court next rejected Plaintiff’s argument that SAS 

was subject to specific personal jurisdiction in New 

Jersey (the plaintiff did not argue that SAS was subject 

to general personal jurisdiction in New Jersey).  In  

order to meet her burden of establishing that the 

Court had specific jurisdiction over SAS, Plaintiff, 

among other things, had to establish that her claims 

arose out of SAS’s activities in New Jersey.  Because 

SAS’s allegedly negligent conduct “occurred in  

Stockholm, not Newark,” Plaintiff did not allege “the 

necessary connection between New Jersey, the forum 

state, and her injuries, which arose in Stockholm,  

Sweden.”   Pesa v. Scandinavian Airlines Sys., 2021 

U.S. Dist. LEXIS 80706 (D.N.J. Apr. 27, 2021).   

 

Illinois Federal Trial Court  
Departs From Second, Third and 
Fifth Circuit Precedent and  
Rejects "Snap Removal" 

Denny Shupe, Philadelphia 
dshupe@schnader.com   

A federal trial court in Illinois remanded to Cook  

County, Illinois State court a $1 billion breach of  

contract action arising from sales of 737MAX8 aircraft 

brought by Norwegian Airlines against Boeing Co. and 

a foreign Boeing entity. 
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Two weeks after Norwegian Airlines filed its suit in 

state court and before it had served any defendant, 

Boeing removed the case to federal court based on 

diversity jurisdiction. Norwegian Airlines moved to 

remand arguing that 28 U.S.C. § 1441(b)(2), which is 

known as the “forum defendant rule,” prohibited  

Boeing, an Illinois citizen, from removing the case:  

“A civil action otherwise removable solely on the basis 

of the jurisdiction under 1332(a) of this title [diversity 

jurisdiction] may not be removed if any of the parties 

in interest properly joined and served as defendants 

is a citizen of the State in which such action is 

brought.” (emphasis added). Boeing contended that 

the forum defendant rule did not apply because it  

removed the case before it was served.  

Departing from the conclusion previously reached by 

the Second, Third and Fifth Circuit Courts of Appeals, 

the trial court found that the forum defendant rule is 

ambiguous because one interpretation would permit 

snap removal and one would not.  The Court’s  

reasoning  included the following: “The rule is silent as 

to when a forum defendant must be properly joined 

and served to defeat removal. It does not plainly state 

that a forum defendant may remove a case before 

any parties are served, although that is one plausible  

reading of the text.  Further, it is plausible to read the 

forum-defendant rule’s clause regarding ‘any  

defendant’ as requiring that at least one defendant be 

properly joined and served prior to removal on  

diversity grounds . . . .” 

After finding the statute ambiguous, the Court chose 

the interpretation that it found to be more  

consistent with the intent of Congress to “abridge the 

right of removal.”  The Court reasoned that the forum 

defendant rule acts as a limit on federal diversity  

jurisdiction, and that the “justification for diversity  

jurisdiction—protecting out-of-state defend-

ants against local prejudices—is not at issue when the 

defendant is a citizen of the forum state.”   

In addition, the trial court stated that it found 

the decisions of the Second, Third and Fifth Circuits 

unpersuasive primarily because they narrowly  

focus on a short clause within the forum defendant 

rule—“properly joined and served”—without fully  

considering the rule’s purpose. 

Watch for more developments in this area.  Courts 

around the country continue to disagree on the  

application of the forum defendant rule under  

procedural circumstances such as those presented 

here.  It remains to be seen whether any federal court 

of appeal will follow the reasoning of the trial court in 

this case, or whether Congress will act to address  

application of the “properly joined and served”  

language, as Congress has been invited to do on  

multiple occasions in other recent court opinions.  

Norwegian Air Shuttle ASA v. Boeing Co., No. 20-cv-

04108, 2021 U.S. Dist. LEXIS 60043 (N.D. Ill. Mar. 30, 

2021). 

 

California Federal Court Holds  
Airline Deregulation Act Only 
Preempts Plaintiff’s State Law  
Rescission Claims for Covid-19 
Flight Cancellation Refunds but 
does not Apply to Plaintiff’s 

Breach of Contract Claims based on Airline’s 
Conditions of Carriage 

Brittany C. Wakim, Philadelphia 
bwakim@schnader.com   

Plaintiff asserted state law claims for breach of  

contract and rescission on behalf of a putative class in 

federal court in the Northern District of California 

against All Nippon Airways Co., Ltd. (“ANA”) for failing 

to issue refunds to passengers whose flights were  

cancelled due to Covid-19.  ANA’s Conditions of  

Carriage (“COC”) required a passenger to present 

proof to ANA that they purchased a ticket and were 

entitled to a refund.  While Plaintiff called ANA  

multiple times, she did not allege that she spoke with 

a representative or presented the required proof.  

Plaintiff sought damages for ANA’s breach of its COC 

or, in the alternative, rescission of the COC on behalf 

of herself and a nationwide class. 

ANA filed multiple motions to dismiss, including a  

motion for failure to state a claim.  ANA argued  

Plaintiff’s claims were preempted by the Airline  

Deregulation Act (“ADA”) because they related  

directly to rates and services; Plaintiff argued her 

claims were based on the express terms of ANA’s COC 

and therefore did not fall within the reach of the 

ADA’s preemption provision. 

The Court denied the motion to dismiss Plaintiff’s 

breach of contract claims on preemption grounds but 

granted the motion on the ground that Plaintiff failed 

to allege that she complied with ANA’s condition  

precedent for a refund.  Plaintiff argued the COC  

required ANA to provide her with a “prompt refund” 

upon the cancellation of her flight.  The Court  
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 concluded that Plaintiff’s claims were not preempted 

because they were grounded in the express terms of 

the COC and the ADA does not preempt claims based 

on contractual obligations that airliners voluntarily 

assume.  While the Court granted the motion to  

dismiss based on Plaintiff’s failure to plead that she 

complied with the condition precedent, the Court 

granted Plaintiff leave to amend to address this issue.  

The Court also granted the motion to dismiss  

Plaintiff’s rescission claims as preempted under the 

ADA.  Per the Court, the ADA does preempt state law  

rescission claims that would extinguish the COC  

because such claims would not enforce the parties’ 

self-imposed obligations; rather, they would do the 

opposite. 

Bugarin shows that airlines can expect to continue to 

face creative theories of liability arising from service 

disruptions occasioned by the global Covid-19  

pandemic.   Bugarin v. All Nippon Airways Co., Ltd., 

No. 20-cv-3341, 2021 U.S. Dist. LEXIS 10647 (N.D. 

Cal. Jan. 19, 2021). 

 

Northern District of California  
Applies Montreal Convention To 
Dismiss Claims Against Carrier and 
Contractor For Purported Failure 
to Provide Medical  
Assistance 

Joseph Tiger, New York 
jtiger@schnader.com   

A Northern District of California court dismissed 

claims against Scandinavian Airlines of North America, 

Inc. (“SANA”), Scandinavian Airlines System (“SAS”), 

and MedAire, Inc. (“MedAire”) for injuries a  

passenger, Michael Meirer, allegedly sustained after  

suffering an in-flight stroke. Meirer was traveling on 

an SAS flight from San Francisco to Copenhagen.  

According to Meirer, SAS opted against diverting to 

Iceland based on advice received from MedAire, a 

contractor providing on-board medical advice.  

Additionally, Plaintiff alleged that SAS failed to  

arrange to have medical assistance waiting in  

Copenhagen, and  that the delay in treatment  

purportedly caused permanent damage. Meirer filed 

suit against SAS and SANA (the entity through which 

SAS conducts business in the United States) for  

common carrier strict liability and negligence, and 

against MedAire for negligence. All three defendants 

moved to dismiss. SANA argued lack of personal  

jurisdiction and preemption by the Montreal  

Convention (the “Convention”), while SAS and 

MedAire argued only preemption. The court first  

dismissed the claims against SANA based on lack of 

personal jurisdiction, before considering the  

preemption arguments of SAS and MedAire. 

The court noted that the Ninth Circuit had not yet 

addressed whether the Montreal Convention  

completely preempts state-law claims, but recognized 

that at a minimum it provides the exclusive remedy 

for international passengers seeking damages from  

carriers. The court was uncertain as to what claims 

were being pled as against SAS. Meirer referenced 

negligence and strict liability, but also agreed that the 

Convention applied. Because the Convention  

provided the exclusive remedy, and to ensure a clean 

record, the court dismissed the claims against SAS, 

while granting leave to amend to bring a claim  

expressly under the Convention. 

As to MedAire, the court faced the additional  

question of whether a non-carrier can avail itself of 

the Montreal Convention. Although Meirer argued 

that MedAire was not entitled to protection, the 

court agreed with MedAire that the Convention  

applies to both carriers and their “servant[s] or  

agent[s].” The court noted specific allegations that 

MedAire had a relationship with SAS to provide  

medical advice and the two had “acted together and 

in concert.” These allegations were sufficient to  

establish agency, thus bringing MedAire within the 

ambit of the Convention. Thus, the court dismissed 

the claim against MedAire, while again granting leave 

to amend, either to bring a claim under the  

Convention, or else to assert a claim that is clearly  

outside of the Convention’s scope. 

The decision in this case is not unprecedented, and 

serves to highlight that application of the Montreal 

Convention is not limited to claims against carriers. 

Meirer v. Scandinavian Airlines Sys., 2021 U.S. Dist. 

LEXIS 8692 (N.D. Cal. Jan. 15, 2021). 

 

District of New Jersey Permits 
Passenger to Proceed with 
Claims Against United Airlines 
Under the State’s Anti-
Discrimination Law  

Brandy S. Ringer, Pittsburgh 
bringer@schnader.com 

In Wright-Phillips v. United Airlines, Inc. et al., the U.S. 
District Court for the District of New Jersey  
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denied United Airlines’ motion to dismiss certain  
discrimination and tort claims brought by a  
passenger.  

The plaintiff, who “identifies herself as Black,” alleged 
that while aboard a United flight from Los Angeles to  
Newark, a flight attendant – “who appeared racially 
white” – refused the plaintiff’s repeated requests for  
supplemental oxygen to assist with her breathing  
troubles caused by an anxiety attack and waited more 
than fifteen minutes before seeking assistance from a 
doctor aboard the flight.  Upon landing at Newark  
Airport, the New Jersey Port Authority Police escorted 
the plaintiff off the flight, and detained and questioned 
her, informing her that the flight crew reported her as 
a “disturbance” on the flight.   

Plaintiff claimed these actions were racially motivated.  
Plaintiff asserted that she is a frequent flyer of United 
and never had prior issues requesting or receiving  
supplemental oxygen to treat her anxiety.  The plaintiff 
further alleged that the flight attendant treated white 
passengers differently than her claiming that the flight 
attendant raised her voice with the plaintiff only to 
then kneel before a white passenger and ask, “are you 
okay after that?”  Moreover, during beverage service, 
the flight attendant only served a white passenger in 
her row while the plaintiff was served by a Black flight 
attendant.  Finally, Plaintiff noted that while detained 
by police, another passenger approached the officers 
and told them “there was no reason for [her] to be  
detained.”  Plaintiff was released without any  
charges.     

United successfully moved to dismiss six of the twelve 
claims asserted against it by Plaintiff, but the court held 
that the plaintiff could proceed on the remaining six 
claims, including for discrimination in places of public 
accommodation, in violation of the New Jersey Law 
Against Discrimination (NJLAD).  The court held that 
both the flight and the gate at Newark Airport, where 
the police detained and questioned Plaintiff, represent-
ed places of public accommodation under the NJLAD.  
The court further determined that Plaintiff’s  
allegations, which must be accepted as true for  
purposes of a motion to dismiss, were sufficient to 
state a claim that she was denied equal treatment 
based on her race.  In so holding, the court focused on 
the plaintiff’s allegations that the flight attendant’s  
actions were motivated by race because the flight 
attendant’s refusal to provide the supplemental  
oxygen was unsupported by flight rules and the flight 
attendant’s interactions with white passengers were 
markedly different.  Wright-Phillips v. United Airlines, 
Inc. et al., No. 20-cv-14609, 2021 U.S. Dist. LEXIS 
63925 (D.N.J Apr. 1, 2021). 

Delaware Federal Court Dismisses 
Negligent Misrepresentation 
Claims Against Engine  
Manufacturers for Failure to  
Conform to the Heightened Plead-

ing Standards for Claims Sounding in Fraud 

Jordan Mark Kelso, Philadelphia 
jkelso@schnader.com  

Plaintiffs, surviving family and estate representatives of 

two decedents killed in an airplane crash in June 2017, 

brought suit in federal court in Delaware against  

various manufacturers.  Plaintiffs brought negligent 

misrepresentation claims against three of the  

defendants.  Defendants moved to dismiss on the 

grounds that plaintiffs failed to plead their claims with 

the requisite particularity. 

Claims for negligent misrepresentation under  

Delaware law must sufficiently allege that: (1) “the  

defendant had a pecuniary duty to provide accurate 

information”; (2) “the defendant supplied false  

information”; (3) “the defendant failed to exercise  

reasonable care in obtaining or communicating the 

information”; and (4) “the plaintiff suffered a  

pecuniary loss caused by justifiable reliance upon the 

false information.”  If a negligent misrepresentation 

claim is pled in a manner that sounds in fraud then the 

claim must meet the elevated requirements of Federal 

Rule 9(b), which requires a plaintiff to plead the  

circumstances constituting fraud or mistake with  

particularity. 

The plaintiffs alleged, in part, that “Defendants made  

misrepresentations and omissions about the safety of 

[their] products – misrepresentations that … were 

made despite Defendants’ actual knowledge of the 

unreasonably dangerous nature of those products … 

and Defendants were thus guilty of having committed 

fraud.”  While under the heading of Negligent  

Misrepresentation, the Court determined the  

plaintiffs’ claims sounded in fraud and thus were  

subjected to the heightened pleading standards of Rule 

9(b), requiring Plaintiffs to “plead or allege the date, 

time and place of the alleged fraud or otherwise inject 

precision or some measure of substantiation into a 

fraud allegation.” 

Regarding Plaintiffs’ allegations, the Court inquired: 

“[W]ho made these statements that amounted to mis-

representations or that included such omissions? 

When, where and to whom were those statements 

made? What exactly about the statements was false? 

https://www.schnader.com/attorneys/jordan-mark-kelso/
mailto:jkelso@schnader.com


Or what exactly was omitted from the statements 

that made them false?”  Plaintiffs’ failure to provide 

this information amounted to a failure to plead with  

particularity pursuant to Rule 9(b).  The Court  

granted the Defendants’ motion to dismiss the  

negligent misrepresentation claims without  

prejudice.  

King highlights the importance of analyzing whether 

claims sounding in fraud, including those presented 

as negligent misrepresentation claims, are pled with 

the sufficient particularity.  King v. Pratt & Whitney 

Canada Corp., No. 20-cv-359, 2021 U.S. Dist. LEXIS 

30728 (D. Del. Feb. 19, 2021). 

 

Eastern District of Washington  

Denies Winglet Manufacturer’s 

Motion to Dismiss and Rejects  

Arguments for Implied  

Preemption Following Fatal Crash 

 

Lee C. Schmeer*, Philadelphia 

lschmeer@schnader.com 

Plaintiffs filed wrongful death claims in the U.S.  
District Court for the Eastern District of Washington, 
under Washington’s product liability statute, as a  
result of a fatal crash of a Cessna Citation following 
the installation of Tamarack Aerospace Group, Inc.’s 
(“Tamarack”) FAA-approved ATLAS winglets.  
Plaintiffs’ Complaint listed 34 ways in which they  
believed the winglets fell short of reasonable safe-
ness as set forth in the statute.  Tamarack moved to  
dismiss the plaintiffs’ complaint for failure to state a 
claim upon which relief could be granted. 

Tamarack argued the plaintiffs’ claims were impliedly 
preempted because the FAA had approved the wing-
lets at issue.  Tamarack further argued that because 
the FAA approved the winglets, the doctrines of  

implied field and conflict preemption precluded  
Plaintiffs from bringing their state law claims  
generally alleging the winglets were not reasonably 
safe.  According to Tamarack, subjecting the winglets 
to scrutiny under Washington State law would  
infringe upon the FAA’s authority and expertise in  
certification of aviation products.  

The court rejected Tamarack’s preemption  
arguments; first citing Ninth Circuit precedent that  
permitted aviation product liability claims where “the 
subject matter is not pervasively regulated by the  
Federal Aviation Act,” an issue the court could not  
resolve at this early juncture.  The court then  
adopted the “minimum standards” argument – that 
FAA regulations merely set a floor, above which  
manufacturers may need to go to comply with state 
tort law.   

Of note, while the plaintiffs cited the Third Circuit’s 
Sikkelee II decision, 907 F.3d 701 (3d Cir. 2018), which 
held that state law products liability claims were not 
conflict preempted by federal law, this court relied 
solely on Ninth Circuit precedent in denying  
Tamarack’s preemption motion, continuing a trend of 
courts appearing hesitant to cite with approval the 
Third Circuit’s split 2-1 decision.  Further, the court  
rejected another common plaintiff preemption  
argument, writing that “dismissal of Plaintiffs'  
product liability claims at this early stage in the  
litigation [was not warranted] because Plaintiffs  
ultimately may proceed with their first causes of  
action even relying on federal authority for the stand-
ard of care.”  Thus, the court left open the possibility 
that federal law can provide workable guidance for 
determining the applicable standard of care.  Davis v. 
Tamarack Aero Grp. Inc., 2021 U.S. Dist. LEXIS 7710 
(E.D. Wash. Jan. 14, 2021) 

*Ashley Evans, a Summer Associate with Schnader 
and rising 3L at Rutgers Law, contributed invaluable 
assistance for this article.  
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