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Eleventh Circuit Finds Montreal 
Convention Claims Based on  
Injury Treated in Germany Should 
be Heard in Germany, Affirming 
Forum Non Conveniens Dismissal 

Lee C. Schmeer, Philadelphia 
lschmeer@schnader.com 

The Eleventh Circuit affirmed a Georgia federal court’s 
ruling that a German passenger’s claims against Delta 
Airlines (“Delta”) and KLM Royal Dutch Airlines 
(“KLM”) arising out of injuries allegedly sustained  
during a flight from Atlanta to Amsterdam should be 
brought in Germany, granting the airlines’ joint forum 
non conveniens motion to dismiss.   

In the underlying suit, plaintiff booked a ticket via  
Delta’s website for travel from Atlanta to Munich via 
Amsterdam. KLM operated the flight under a joint 
venture agreement with Delta. Plaintiff claimed he 

was injured on the flight from Atlanta, but he received 
medical treatment in Munich.  Plaintiff then filed suit 
in the Northern District of Georgia.  The district court 
dismissed the action on forum non conveniens 
grounds, finding that Germany provided an adequate 
alternative forum to bring the case.  Plaintiff  
appealed.      

The Eleventh Circuit, affirming the district court’s  
dismissal, reasoned that the private and public  
interest factors that comprise a forum non conveniens 
analysis weighed in favor of litigating in Germany.  
First, a foreign plaintiff’s choice of forum should be 
given less deference than an American citizen’s  
chosen forum.  Second, the foreign flight crew would 
have to travel from Europe to participate in the  
litigation if it proceeded in Georgia, and likely would 
be beyond the subpoena power of the Georgia  
federal court.  The court also noted Germany’s  
greater interest in applying its compensatory scheme 
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for its injured citizens.  Finally, since both the U.S. and 
Germany are signatories to the Montreal Convention, 
plaintiff could bring the same substantive claims in 
either nation, and Germany otherwise has been 
deemed an “adequate alternative forum” despite  
significant differences from the American legal  
system.  Bintu v. Delta Air Lines, Inc., 2021 U.S. App. 
LEXIS 21228 (11th Cir. Jul. 19, 2021). 

 

Fourth Circuit Changes Course: 
Directs Preliminary Injunction to 
Prohibit Baltimore Police  
Department’s Access to Aircraft-
Based Surveillance Program Data 

Jordan Mark Kelso, Philadelphia 
jkelso@schnader.com  
 

The Fourth Circuit, sitting en banc, recently over-
turned a previously upheld denial1 of a preliminary 
injunction seeking to prohibit the Baltimore Police 
Department’s (“BPD”) new aircraft-based surveillance 
program (“AIR”).  AIR used small planes to provide 
aerial observation of 90% of the city and used that 
data to track individuals and suspects in the vicinity of 
a violent crime.  The program was implemented in 
2016 without informing the public.  The program’s 
pilot period ended in October 2020, but the BPD  
continued to analyze AIR data through December 
2020. 

Plaintiffs sought a preliminary injunction in April 2020, 
alleging constitutional violations under the First and 
Fourth Amendments. Plaintiffs based the right to  
injunctive relief on infringement of the public’s  
reasonable expectation of privacy and the alleged 
chilling effect the AIR system would have on public 
association.  To succeed, plaintiffs had to  
demonstrate (1) they were likely to succeed on the 
merits of their claims; (2) they were likely to suffer 
irreparable harm absent preliminary relief; (3) the 
balance of the equities favored relief; and (4) the  
relief would be in the public interest.  The preliminary 
injunction was denied by the district court, and that 
decision was affirmed by the Fourth Circuit.  On  
rehearing en banc, the Fourth Circuit held that, even 
though the AIR program had ceased conducting aerial 
surveillance, the appeal was not moot because plain-
tiffs sought to enjoin the BPD’s access to data  
collected from the program. 

__________ 
1The Fourth Circuit’s initial decision was reported in Aviation Hap-
penings Spring 2021 Edition (Vol. 7, Issue 1) (Leaders of a Beauti-

ful Struggle v. Balt. Police Dep’t, 979 F.3d 219 (4th Cir. 2020)).  

Reversing its prior ruling, the Court held that plaintiffs 
were likely to succeed on the merits of their claim 
because the AIR program enabled police to make  
deduction from individuals’ aggregate movements 
and accessing such data was a warrantless search in 
violation of the Fourth Amendment.  The Court  
stated, “[t]he district court misapprehended the AIR 
program’s capabilities” because the AIR program’s 
“prolonged tracking” enabled detailed deductions 
that created an “intimate window” into a person’s 
life.  As a result, the program violated longstanding 
Fourth Amendment case law.   

Given that plaintiffs were likely to succeed on the 
merits of their Fourth Amendment claim and the  
remaining factors leaned in favor of preliminary relief, 
the Fourth Circuit reversed the denial of plaintiffs’ 
motion for a preliminary injunction and remanded the 
case for further proceedings.  Leaders of a Beautiful 
Struggle v. Balt. Police Dep’t, 2021 U.S. App. LEXIS 
18868 (4th Cir. June 24, 2021). 

 

Seventh Circuit Finds Collective 
Bargaining Agreement  
Arbitration Clause Not 
‘Sufficiently Specific’ 

Arleigh P. Helfer, Philadelphia 
ahelfer@schnader.com 
 

Considering an airline’s appeal, the Seventh Circuit in 
Cloutier v. GoJet Airlines LLC, provided additional  
guidance about what is needed to require arbitration 
of federal antidiscrimination claims. 

The case involved a dispute between a pilot  
diagnosed with Type II diabetes and the airline.   
Under FAA regulations, he was not permitted to pilot 
an airplane until he received medical clearance from 
an FAA-approved doctor, a process that would take at 
least 60 days.  After notifying the airline of his  
diagnosis, the pilot received leave under the federal 
Family and Medical Leave Act.  However, the airline 
terminated his employment weeks later. 

The pilot and his union sought to arbitrate a grievance 
under the collective bargaining agreement, but the 
airline, claiming the pilot improperly commenced the 
arbitration, refused to arbitrate.  Consequently, the 
pilot brought his claims in court. 

The district court denied the airline’s motion to  
dismiss for lack of subject matter jurisdiction.   
Eventually, the parties tried the case to a jury, which 
found the airline had violated the FMLA and retaliated 
against the pilot for exercising his FMLA rights. 
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On appeal, the central question was whether the  
district court erred when it denied the airline’s  
motion to dismiss and refused to compel arbitration.  
The Seventh Circuit observed that statutory  
employment-related discrimination claims may be 
subject to compulsory arbitration under a collective 
bargaining agreement; however, to be binding, the 
agreement to arbitrate statutory antidiscrimination 
claims must be “explicitly stated” in the bargaining 
agreement. 

The airline argued that the pilot was required to  
arbitrate his claims because reading various  
provisions of the bargaining agreement together  
unmistakably required that FMLA claims must be  
resolved in mandatory arbitration.  The Seventh  
Circuit reviewed its own decisions and those of other 
appellate courts and concluded that the language in 
the bargaining agreement was insufficiently “clear 
and unmistakable” to require arbitration.  In one  
provision, the agreement stated that a “grievance is a 
dispute between the parties arising under the terms 
of this Agreement.”  Another provision stated that the 
“Company shall grant family and medical leaves in 
accordance with applicable law.”  The Seventh Circuit 

ruled that the language the airline relied upon  
requiring arbitration of grievances was a “nondescript 
catch-all” that did not specifically provide that it was 
incorporating FMLA claims into the arbitration  
agreement.  Thus, the mandatory arbitration terms 
were too general to meet the “explicitly stated” 
threshold established by the Supreme Court to  
require arbitration of statutory federal anti-
discrimination claims.  Notably, the Court did not  
address the inconsistency between the airline’s initial 
position―that the pilot had not properly commenced 
the arbitration―and its later position that arbitration 
was mandatory. 

If parties intend to subject federal statutory anti-
discrimination claims to mandatory arbitration under 
a collective bargaining agreement, they must make 
that agreement express in the terms of the  
agreement; Cloutier shows that specific references to 
statutory antidiscrimination claims are necessary.  
The parties cannot rely on sweeping, general  
arbitration provisions.  Cloutier v. GoJet Airlines LLC, 
996 F.3d 426 (7th Cir. 2021).  

 

Aviation Group News and Notes 
 

 Bob Williams was reappointed as vice-chair of the American Bar Association Aviation and Space Law  
General Committee. 

 Denny Shupe hosted a DRI Aviation Law Committee Wingtips Podcast with Paul Weber, General Counsel 
of Blue Origin. 

 Jonathan Stern was quoted extensively in The Washington Post in “What was Flight 93’s intended  
target?” and will teach the Strafford live webinar, "Resolving Insurer's Settlement Dilemmas When  
Policy Limits Are Insufficient: Multiple Insureds and Multiple Claims" on November 9.  

 Lee Schmeer will speak on preemption in aviation product liability matters at the  Embry Riddle Aviation 
Law and Insurance Symposium in January, 2022.  

 Lawyers named to The Best Lawyers in America include Denny Shupe for aviation law and Keith Whitson 
for product liability. In addition, Brandy Ringer and Brittany Wakim were named “Ones to Watch.” 

 Carl Schaerf and Gary Smith published an article in the New Jersey Law Journal, “ New Local Rule Allows 
Disclosure of Litigation Funding in NJ’s Federal Courts.” 

 Brittany Wakim and Stephen Shapiro published a commentary in The Legal Intelligencer, “The Propriety 
of Out-of-State Service of Certified Mail Without Restricted Delivery in Pa.”  

 Richard Barkasy published a client alert, “Important Updates by Delaware Chancery Court to Its Practice 
Guidelines.”  
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Pennsylvania Supreme Court  
Continues Its Assault on  
Businesses With Adoption of  
Enterprise Liability 

 
Robert J. Williams, Pittsburgh and Philadelphia 
rwilliams@schnader.com 

Our Spring 2021 edition of Aviation Happenings  
reported on the expansion of Pennsylvania’s  
consumer protection law in Gregg v. Ameriprise  
Financial, Inc.  The Pennsylvania Supreme Court  
recently continued its assault on business entities in 
Mortimer v. McCool by adopting “enterprise liability” 
or “reverse-piercing,” a doctrine that allows  
corporations with common ownership to be liable for 
each other’s debts or judgments. 

The Mortimer plaintiff was injured by an automobile 
operated by an intoxicated driver.  The restaurant that 
served the intoxicated driver leased its liquor license 
from 340 Associates, LLC, which was owned by  
brothers Michael Andrew McCool and Raymond  
Christian McCool.  The restaurant operated on real 
estate that it leased from McCool Properties, which 
was owned by the McCool brothers and their father, 
Raymond McCool. 

Plaintiff obtained a $6.8 million personal injury  
judgment against several defendants, including 340 
Associates.  Defendant driver was underinsured, the 
restaurant that served the driver was uninsured, and 
340 Associates’ sole asset was the liquor license, which 
was worth $415,000.  Mortimer therefore sought to 
hold the McCool brothers personally liable as the  
owners of 340 Associates and to reach the assets of 
McCool Properties to satisfy the balance of the  
judgment.   

Generally, the owners of a corporation are not liable 
for the company’s debts.  Under certain limited  
circumstances, however, the corporate veil may be 
“pierced” to reach the owners’ assets.  Those  
circumstances include where the company is  
inadequately capitalized or insured, the owners 
comingled business and personal affairs, and where 
the company is used to perpetrate fraud.  Pennsylva-
nia has long allowed the corporate veil to be pierced 
when equity requires it.  Fewer than one-third of all 
state courts, including Pennsylvania, have allowed 
piercing the veil of one corporation to reach the assets 
of a separate but related company.  Until now. 

The Supreme Court in Mortimer engaged in a lengthy 
and convoluted survey of enterprise liability in other 
jurisdictions, as well as academic commentary and  
legal treatises.  It also examined a prior decision of the 
Pennsylvania Superior Court, Miners, Inc. v. Alpine 
Equip. Corp., 722 A.2d 691 (Pa. Super. 1998), wherein 
the state’s intermediate appellate court apparently 
considered enterprise liability and articulated the  
elements thereof as: (1) identity of ownership,  
(2) unified administrative control, (3) similar or  
supplementary business functions, (4) involuntary 
creditors, and (5) insolvency of the corporation against 
which the claim lies. 

The Supreme Court announced, “[T]here is no clear 
reason to preclude per se the application of enterprise 
liability in the narrow form described herein.”   
However, the Court interpreted the “identity of  
ownership” element to require “substantially common 
ownership.”  Because 340 Associates was owned by 
the McCool brothers, but McCool Properties was 
owned by the brothers and their father, the Court 
found that the identity of ownership element was not 
established, and therefore, did not apply enterprise 
liability to allow plaintiff to reach McCool Properties’ 
assets. 

The Court’s adoption of enterprise liability in a case 
without a factual record to support it is particularly 
problematic, because it provides little guidance to  
lower courts for future cases and invites speculation in 
the application of the doctrine.  Indeed, the five  
elements of enterprise liability apparently adopted by 
the Pennsylvania Supreme Court speak nothing of  
culpability or misconduct, and there are few facts from 
which analogies can be drawn for future applications 
of the doctrine.   

Flight schools, fixed-base operators, and charter  
operators often have common or unified ownership, 
unified administrative control, and similar or  
supplementary business functions but are  
incorporated as separate entities.  Financial realities 
can leave each corporation thinly capitalized, while 
market realities sometimes afford only modest liability 
coverage to them.  A judgement against one of them 
could render it insolvent.  In the wake of Mortimer, 
trial courts are now likely to allow plaintiffs to attempt 
to reach the assets of related general aviation entities 
when they can spin equitable arguments for doing so.  
Mortimer v. McCool, 2021 Pa. LEXIS 3088 (Pa. July 21, 
2021). 
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 New York State Appellate Court Re-
jects Claims Arising from  
Allegedly Pre-Planned Diversion of 
Flight 

Stephen J. Shapiro, Philadelphia 
sshapiro@schnader.com 

The plaintiff in Okoroafor v. Emirates Airlines  

purchased a ticket on a flight that Emirates Airlines 

allegedly advertised as a “one-stop” flight from Lagos, 

Nigeria to Newark, New Jersey.  After stopping in  

Dubai, the flight diverted to Athens, Greece, where it 

remained on the ground for several hours before  

continuing to Newark.   

Plaintiff, alleging that the airline had a “systematic 

routine” of diverting its advertised “one-stop” flights 

and that these planned diversions benefitted the air-

line economically, brought a putative class action in 

state court in New York County asserting causes of 

action for breach of contract, unjust enrichment, 

wrongful imprisonment, and false advertising.   

Plaintiff also pled a claim for “reckless, wanton and 

willful misconduct,” because “landing and take-off of 

an aircraft constitute two of the most dangerous flight 

procedures,” and the airline jeopardized the plaintiff’s 

safety by making extra stops.  The trial court granted 

the airline’s motion to dismiss, holding that the airline 

was not subject to personal jurisdiction in New York 

and that the Airline Deregulation Act preempted all of 

plaintiff’s claims.   

The Appellate Division affirmed the dismissal of  

plaintiff’s claims, though it did so for reasons partially 

different from the trial court.  First, the Court held 

that the airline was not subject to general personal 

jurisdiction in New York because: (1) it is headquar-

tered in and has its principal place of business in  

Dubai; (2) although the airline has an office in New 

York, it is not essentially “at home” in New York; and 

(3) by registering to do business in New York, the  

airline had not consented to general personal  

jurisdiction in New York. The Court’s opinion contains 

no indication that the plaintiff alternatively argued 

that the airline was subject to specific personal  

jurisdiction in New York.  

Second, the Appellate Division held that, because 

plaintiff’s claims were “essentially for delay,” Article 

19 of the Montreal Convention, which governs liability 

“for damage occasioned by delay in the 

[international] carriage by air of passengers,” 

preempted all of the plaintiff’s claims.  In so holding, 

the Court rejected plaintiff’s attempt to invoke the 

“complete nonperformance doctrine,” which holds 

that the Montreal Convention does not preempt 

breach of contract claims alleging that an airline  

completely failed to transport a passenger.  In this 

case, the Court explained, the complete non-

performance doctrine did not apply because, after 

diverting his flight to Athens, the airline did eventually 

transport plaintiff to his final destination.  Okoroafor 

v. Emirates Airlines, 145 N.Y.S.3d 807, 2021 N.Y. App. 

Div. LEXIS 4098 (N.Y. App. Div. June 22, 2021) (facts 

and details of trial court proceedings sourced from 

plaintiff’s pleadings). 

 

Southern District of New York 
Finds No Personal Jurisdiction 
Over Foreign Airline for Injuries 
Sustained on a Connecting Flight 
for Round-Trip Travel to New 
York 

Brittany C. Wakim, Philadelphia 
bwakim@schnader.com 

In H.B. v. China S. Airlines, Co., New York plaintiffs  

purchased round-trip tickets on China Southern  

Airlines for travel from JFK to India with a connection 

in China.  Plaintiffs’ tickets were purchased in New 

York and issued from India. 

A seatback tray table on the India to China leg of the 

return flight injured one of the plaintiffs, who  

received medical treatment in India and was  

rebooked to New York.  The balance of plaintiff’s  

relevant medical treatment took place in New York.  

Plaintiffs brought Montreal Convention claims in the 

Southern District, alleging the injuries were caused by 

the failure to “maintain, inspect, monitor, and repair 

the aircraft properly.”  The airline moved to dismiss 

for lack of personal jurisdiction. 

Plaintiffs argued the foreign airline was subject to 

general jurisdiction because it maintained an office 

and employees, advertised, and facilitated a ticket 

business in New York.  The Court rejected this  

argument, holding the foreign airline was not subject 

to general jurisdiction in New York as it was a foreign 

company organized under Chinese law, incorporated 

in China, and headquartered in China.  Moreover, the 

airline did not consent to general jurisdiction by  

registering to do business in New York.  

Plaintiffs also argued the foreign airline was subject to 

specific jurisdiction because they purchased the  

tickets in New York, their travel was round-trip to 
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New York, and the airline had significant business  

operations in New York.  The airline argued the  

injuries at issue took place on the ground in India with 

service to China, not on a flight to or from New York.   

The Court agreed with the airline, holding that, while 

plaintiffs did demonstrate the airline transacted  

business in New York at the time of the incident, 

plaintiffs “failed to allege a substantial connection  

between their claims and Defendant’s transaction of 

business in New York.”  The plaintiffs’ purchase of the 

tickets in New York – where they reside – for air travel 

beginning and ending in New York was not sufficient 

to tie plaintiffs’ cause of action to New York based on 

an injury that occurred elsewhere while traveling on 

that ticket.  As such, the Court did not have personal 

jurisdiction over the airline.  The Court did not  

mention, or base its reasoning on, the Supreme 

Court’s recent Ford case, a decision widely viewed as 

expanding (or at least not narrowing) the scope of 

specific jurisdiction.  H.B. v. China S. Airlines Co., 2021 

U.S. Dist. LEXIS 117313 (S.D.N.Y. June 23, 2021). 

 

Alaska Federal Court Excludes 
Evidence of Not “Substantially 
Similar” Events to Prove  
Negligence or Design Defect 

J. Denny Shupe, Philadelphia 
dshupe@schnader.com   

In a multi-fatality products liability case arising from 

the crash of a de Havilland DHC-3 Otter aircraft in 

Alaska in 2013, a federal district court in Alaska  

excluded evidence from five other accidents and  

incidents to prove negligence, a design defect, or  

notice of a design defect after concluding that those 

accidents were not “substantially similar” to the Otter 

accident. 

In In Re Crash of Aircraft N93PC on July 7, 2013, At 

Soldotna, Alaska, plaintiffs alleged that the aircraft’s 

TPE 331-10R-511C turboshaft engine was not  

producing power when it crashed shortly after take-

off, because the engine’s torsion shaft fractured and 

failed in flight.  Defendant Honeywell International 

(“Honeywell”) disputed that the torsion shaft failed in 

flight and moved in limine to exclude evidence of five 

other accidents or incidents about which plaintiffs’ 

experts Colin Sommer and Arthur Coffman had  

testified. 

The Court noted that “[o]ther-accident evidence to 

prove negligence, design defect, or notice of a defect 

is admissible on a showing of ‘substantial similarity’ of 

the other accidents to the accident which is the  

subject of the litigation.”  The Court further noted that 

“ ‘[s]ubstantial similarity depends upon the underlying 

theory of the case.  Evidence proffered to illustrate 

the existence of a dangerous condition necessitates a 

high degree of similarity because it weighs directly on 

the ultimate issue to be decided by the jury.’” 

In applying these rules, the Court emphasized that 

“[e]ven if the proponent establishes substantial  

similarity of circumstances, the trial court has discre-

tion to determine the admissibility of such evidence 

and ‘must weigh the dangers of unfairness, confusion, 

and undue expenditure of time in the trial of collateral 

issues against the factors favoring admissibility.’” 

In its detailed examination of the five other accidents 

and incidents and whether they were “substantially 

similar” to the Otter accident, the Court analyzed a 

number of facts and circumstances, including the  

following:  (1) whether the same model of Honeywell 

engine was involved; (2) whether the same model of 

torsion shaft was involved; (3) whether there were 

allegations of aircraft conditions that were different in 

each of the accidents and incidents; (4) the level of 

experience of the pilots in each accident or incident; 

(5) the phase of flight when the alleged torsion shaft 

failure occurred (i.e., on takeoff or during a different 

phase of flight); and (6) whether the aircraft involved 

was a single engine or multi-engine aircraft.  

After performing this detailed analysis, the Court  

concluded that plaintiffs had not established 

“substantial similarity” and, therefore, evidence  

related to these five other accidents and incidents 

was excluded for the purpose of proving negligence, 

a design defect, or notice of a design defect with  

respect to the torsion shaft.  However, in rejecting a 

blanket exclusion of the evidence, the Court also  

noted that the substantial similarity requirement only 

applies if the evidence is being offered to prove  

negligence, design defect, or notice of a defect and, 

therefore, it still was possible (upon an appropriate 

showing at trial) that evidence related to these  

accidents and incidents might be relevant and could 

be admissible for another purpose. 

This case illustrates the vital importance of developing 

an appropriate record to challenge attempts by  

plaintiffs to offer other accident or incident evidence 

to prove negligence, defect, or notice of a defect.  In 

Re Crash of Aircraft N93PC on July 7, 2013, At Soldot-

na, Alaska, 2021 U.S. Dist. LEXIS 108635 (D. Alaska 

Jun. 10, 2021). 
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 District of Utah Substitutes  
Husband for Deceased Wife in 
Lawsuit Against American  
Airlines Under Utah’s “Revival” 
Statute, Rejecting the Airline’s 
Contention that All Tort Claims 

Were Extinguished Upon Her Death 

Brandy S. Ringer, Pittsburgh 
bringer@schnader.com 

Tammy Sue Spears and her husband Robert Spears, 

residents of Idaho, commenced litigation against 

American Airlines in the District of Utah for personal 

injuries Mrs. Spears allegedly sustained during a flight 

from Salt Lake City to Charlotte.  Plaintiffs alleged 

that, despite advance notice that Mrs. Spears – who 

was blind and confined to a wheelchair due to an  

amputation of her leg – would need the use of an 

aisle chair during flight, American Airlines removed 

the aisle chair from the plane after helping her board.  

Mrs. Spears alleged that, when she requested  

assistance getting to the lavatory during the flight,  

the flight attendants learned that the plane was not 

equipped with an aisle chair and instead, “lifted, 

dropped, pushed, dragged and injured” her. 

While this case was pending, Mrs. Spears died.   

Following her death, Mr. Spears, as the personal  

representative of her estate, requested that he be 

substituted for Mrs. Spears.  American Airlines  

opposed the motion, asserting that Mrs. Spears’ 

death extinguished her tort claims, and moved to  

dismiss the entire case. 

The court acknowledged that, “[t]o determine  

whether a party’s death extinguished common law 

tort claims such as Plaintiffs’, the court must look to 

state law.”  In this diversity jurisdiction case, Mr. 

Spears asserted that Utah law, which has a statute 

that “revives” a decedent’s personal injury claims, 

applies, while American Airlines argued that Idaho 

law, which does not allow revival of a decedent’s 

claims, applies.  

To resolve this conflict-of-law issue, the Court applied 

the “most significant relationship” test, which  

requires consideration of four factors: “(1) the place 

where the injury occurred; (2) the place where the 

conduct causing the injury occurred; (3) the domicile, 

residence, nationality, place of incorporation and 

place of business of the parties; and (4) the place 

where the relationship, if any, between the parties is 

centered.”  The Court determined that, “on balance, 

Utah has the most significant relationship to the 

case.”   

The Court specifically found that factors one and 

three did not weigh in favor of either state because 

the injuries had “no definitive link to a particular 

state” since they occurred while the plane was in the 

air, and “[a]lthough Plaintiffs are residents of Idaho, 

American Airlines is an international airline based in 

Texas that has flights to and from many states,  

including Utah and Idaho.”   

With respect to the second factor, the Court found 

that the alleged acts or omissions by American  

Airlines (to confirm that the plane was equipped with 

an aisle chair or warn Mrs. Spears that one would not 

be available) occurred on the ground in Utah and, 

thus, favored application of Utah Law.   

Finally, the Court determined that the “most material

[] allegations focus[ed] on actions that occurred after 

Mrs. Spears arrived at the Salt Lake City International 

Airport, including preparation of the plane for flight, 

boarding, and in-flight events,” and that “Idaho had 

no relevant connection to those events.” 

Accordingly, the Court concluded that Utah’s revival 

statute applied and Mr. Spears was entitled to  

substitution. 

This case serves as a reminder that choice of law  

issues can permeate many aspects of an aviation  

personal injury case and it is important to recognize 

and, where possible, exploit differences between the 

key states’ laws. Spears v. Am. Airlines, Inc., 2021 

U.S. Dist. LEXIS 127747 (D. Utah July 7, 2021).  

 

 

Unwanted Touching Does Not a 
Montreal Convention “Bodily  
Injury” Make 

Jonathan M. Stern, Washington, D.C. 
jstern@schnader.com 

A recent decision from the District of Oregon disposes 

of cross-motions for summary judgment addressing 

two requirements for air carrier liability under the 

Montreal Convention of 1999: “accident” and “bodily 

injury.” Under the Convention, air carriers are “liable 

for damage sustained in case of death or bodily injury 

of a passenger upon condition only that the accident 

which caused the death or injury took place on board 

the aircraft or in the course of any of the operations 

of embarking or disembarking.” Art. 17(1).  
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Tharp v. Delta Air Lines, Inc., 2021 U.S. Dist. LEXIS 

145014 (D. Or. Aug. 3, 2021), involved a flight from 

L.A. to Portland.  The Convention applied because the 

flight was part of Tharp’s itinerary from Mexico to the 

United States, two Convention signatory nations.  

Tharp, a female passenger, sat in a window seat on 

the left side of the airplane.  A male passenger  

occupied the aisle seat, and Tharp and the man had 

an empty middle seat between them.  During the 

flight, the male passenger struck up a conversation 

and repeatedly pointed things out to Tharp. In so  

doing, he touched her right arm dozens of times and 

occasionally brushed the back of his left hand against 

her right breast.   

While Tharp left her seat and discussed her  

discomfort with one or more flight attendants, she 

voluntarily returned to the same seat despite there 

being other open seats on the airplane.  There was no 

evidence that any Delta employee saw the man  

inappropriately touch Tharp, and Tharp had no  

bruising or lacerations.  Nonetheless, in a declaration, 

Tharp claimed the man had slapped her arm, which 

was painful and caused skin redness that lasted  

several hours.  Tharp found the physical contacts “to 

be frightening, offensive, uncomfortable, and  

physically painful.”  

Judge Karin J. Immergut ruled that “no rational trier 

of fact could find that Plaintiff sustained a ‘bodily  

injury’ within the meaning of the Montreal  

Convention” and, therefore, denied the plaintiff’s  

motion and granted the airline’s.  She observed that, 

to establish a “bodily injury,” a plaintiff must prove 

“an objective and identifiable injury to the body.” 

Plaintiff’s assertions that the slaps were painful and 

caused skin redness were insufficient, qualifying at 

most as the “mere scintilla” of evidence that will not 

sustain a case. 

Because the court found no evidence of “bodily  

injury,” it was unnecessary to decide whether there 

had been an “accident.” 

Leading Airline Advocacy 
Group Urges FAA to Take 
Greater  
Action to Curb Unruly Passen-
ger Behavior 

Bryant T. Eng, Philadelphia 
beng@schnader.com 

Unruly passengers seem to be on news feeds on a 
nearly daily basis.  Disturbed by this trend, Airlines for 
America (“A4A”), a trade association representing  
major North American airlines, wrote a public letter 
to FAA Administrator Steve Dickson on June 21, 2021  
regarding recent increases in unruly passenger  
behavior on U.S. airlines.  A4A stressed in the letter 
that airline passengers “have not received the FAA’s 
‘zero tolerance’ message,” alluding to instances of  
passengers’ onboard behavior “deteriorating into  
heinous acts, including assaults, threats and  
intimidation of crewmembers.” 

A4A did not discuss to what extent passenger  
compliance with Covid-19 mask mandates  
precipitated recent concern over passenger behavior.  
In fact, Covid-19 and mask mandates were not  
referenced in the letter.  However, the FAA has  
received approximately 3,900 reports of unruly  
passenger behavior since January 2021 – more than 
2,800 (or approximately 74% of reports) of which  
involved passengers refusing to wear a mask.  In 
2021, and amidst new pandemic-travel norms, the 
FAA has levied fines totaling more than $1 million, 
which is already its highest annual fine total ever.   

Unruly passenger behavior is governed by 49 U.S.C. § 
46504, which prohibits assault or intimidation of a 
flight crewmember or attendant that interferes with 
the performance of a crewmember’s duties or lessens 
the ability of the crewmember to perform those  
duties.  Any act that may place an ordinary,  
reasonable person in fear is sufficient to constitute an 
act of intimidation.  United States v. Murphy, 556 F. 
Supp. 2d 12332 (D. Colo. 2008).  Courts have  
interpreted Section 46504 as requiring only an act of 
assault, intimidation or threat that interferes with 
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performance of a flight crew’s duties – it is not  
necessary that the actual safety of the aircraft be at 
stake or in danger.  United States v. Tabacca, 924 
F.2d 906 (9th Cir. 1991). 

Under Section 46504, the FAA may fine passengers 
up to $52,500 in civil penalties for unruly behavior.  
In addition or in lieu of fines, violators of Section 
46504 may face up to twenty years’ imprisonment.  

Despite these steep penalties, A4A urged the FAA to 
remain diligent in referring particularly “abhorrent” 
cases to the Department of Justice.  While the  
Department of Justice has not directly responded to 
A4A’s letter, the FAA did publicly respond.   

On August 19, 2021, the FAA announced additional 
actions to curb unruly passenger behavior, including 
urging airport police to arrest more unruly  

passengers and for airport vendors to stop serving 
alcoholic drinks to-go.  In addition, the FAA has 
launched a public awareness campaign to engage 
with airline passengers, flight attendants, pilots and 
travelers on the issue of unruly passenger behavior.   

Finally, the FAA already has imposed significant fines 
in particularly egregious cases, including a $42,000 
fine for failing to comply with the facemask mandate 
and engaging in intimidating behavior while allegedly 
intoxicated.  A4A is optimistic that spotlighting fines 
and sentences handed to perpetrators might curb 
unruly passenger behavior.  

Ed. Note: As we go to press, President Biden has  
directed the Transportation Security Administration 
to double fines on travelers who refuse to wear 
masks. 
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