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Proposed Changes to Federal Tax Code Affecting Tax and 
Wealth Management Clients 

By Erica Howard-Potter and George M. Riter, Jr. 

On September 13, 2021, the U.S. House Ways and 

Means Committee (the “Committee”) released a draft 

of proposed changes to the federal tax code, including 

significant changes affecting trusts, estates, gifts and 

tax rates, among other proposals1. The most relevant 

of these modifications are outlined below. Individuals 

are likely to need prompt legal assistance to make ap-

propriate adjustments in response to these expected 

changes. 

ESTATE AND GIFT EXEMPTION 

Currently, individuals have an exemption from the fed-

eral gift and estate tax of $11,700,000 (or $23,400,000 

for married couples), less any taxable gifts made during 

life. The generation-skipping transfer (“GST”) tax ex-

emption amount is equal to the gift and estate tax ex-

emption. These exemptions are increased each year for 

inflation.  

The current law is scheduled to “sunset” at the end of 

2025, at which time the estate, gift and GST exemptions 

will decrease to about half of their current amounts 

starting in 2026. The Committee’s proposal accelerates 

this sunset and decreases the exemptions to approxi-

mately $6,020,000 per person (or about $12,040,000 

for married couples) beginning in 2022. For individuals 

who do not use all of the current $11,700,000 of avail-

able exemptions during 2021, the approximately 

$5,700,000 of proposed decrease in these exemptions 

may be forever lost. 

                                                             
1https://waysandmeans.house.gov/sites/democrats.way-
sandmeans.house.gov/files/documents/NEAL_032_xml.pdf 

GRANTOR TRUST TRANSACTIONS 

Some of the most significant changes in the Commit-

tee’s proposal deal with trusts that are considered 

“grantor trusts” for income tax purposes. Grantor 

trusts are those trusts that are not included in the es-

tate of the creator (or grantor) for estate tax purposes 

but treat the grantor as the owner for income tax pur-

poses. Under the proposed changes, assets transferred 

to a grantor trust established or funded after the new 

law is enacted would be subject to possible (1) inclusion 

in the grantor’s estate for estate tax purposes and (2) 

recognition events for income tax purposes. In addi-

tion, a distribution from a grantor trust to persons 

other than the grantor or the grantor’s spouse would 

be treated as a taxable gift by the grantor during the 

grantor’s lifetime.  

Existing grantor trusts would not be subject to these 

rules. However, to the extent there is a contribution 

made to an existing grantor trust after the date of en-

actment of the proposed legislation, the portion of the 

trust assets attributable to the contribution would be 

subject to the new grantor trust rules. Such contribu-

tions would presumably include a gift or sale, and pos-

sibly other transactions. These rules would drastically 

reduce, if not entirely eliminate, the use of trusts such 

as spousal lifetime access trusts (commonly referred to 

as “SLATs”).  

The proposed rules would also dramatically change the 

income taxation of grantor retained annuity trusts 

(“GRATs”). Specifically, under current law, when an an-

nuity is paid to the grantor from the GRAT, there is no 
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income tax consequence. However, under the pro-

posed changes, there would be a recognition event for 

income tax purposes each time a GRAT annuity pay-

ment is made using appreciated property. In other 

words, each time the GRAT makes a required annuity 

payment to the grantor, the grantor would be respon-

sible for income tax on the distribution as though the 

distribution were a sale (unless the distribution were 

made in cash).  

VALUATION RULES FOR TRANSFERS OF NONBUSINESS 

ASSETS 

The Committee has also proposed eliminating lack of 

marketability and fractional interest valuation dis-

counts for interests in entities owned at death or gifted 

during a transferor’s life when such entities own non-

business, or passive, assets including cash, stocks, per-

sonal property and other similar assets. Real property 

would also be treated as a passive asset unless the 

transferor “materially participates” in the management 

of the business.  

OTHER TAX CHANGES 

 The capital gains rate would increase to 25% (effec-

tive as of September 13, 2021). 

 The top marginal income tax rate would be 39.6% 

for individuals making over $400,000, and married 

couples making over $450,000.  

 A surcharge tax of 3% would be imposed on indi-

viduals with adjusted gross income of over 

$5,000,000 and on estates and trusts with adjusted 

gross income over $100,000.  

 Individuals with retirement accounts having an ag-

gregate value in excess of $10,000,000 and who 

make over $400,000 (or $450,000 for married cou-

ples), would be (i) prohibited from making addi-

tional contributions to their retirement accounts 

and (ii) required to make annual account with-

draws of 50% of the value over $10,000,000 and 

100% of the value over $20,000,000.  

WHAT ACTIONS SHOULD INDIVIDUALS TAKE? 

Based on the proposed changes, individuals should 

consult with their trust and estate attorney to better 

understand what steps should be taken now, and how 

the Committee’s proposal may affect their current es-

tate planning. Many of the proposed changes will be-

come effective immediately upon the Committee’s pro-

posal being enacted into law. For example, many of the 

changes under consideration would affect individuals 

who are contemplating utilizing their existing exemp-

tions in 2021. Rather than waiting to see what tax code 

changes are ultimately adopted into law, prompt con-

sultation is advised at this point.   

 

This summary of legal issues is published for  
informational purposes only. It does not dispense legal advice 
or create an attorney-client relationship with those who read 
it. Readers should obtain professional legal advice before tak-
ing any legal action. 
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