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Size Matters:  Chipmunks, Elephants, and  
The Push for Settlements
BY DENNIS R. SUPLEE

Neutrals’ Skills

Years ago, when I was a kid lawyer, I 
attended a continuing legal education 
program that featured two of the best 

judges in the Philadelphia Court of Common 
Pleas discussing how they settled cases. 

The first Judge, G. Fred DiBona, a very 
self-assured man, remarked at the outset that he 
had recently settled three cases in the range 
of $4 million–$6 million. Those were 
enormous sums of money back then. 
(And still pretty hefty amounts.) 

He went on to say, “I think of 
these cases as bull elephants pushing 
their way forward toward my court-
room. It is so satisfying to go out there with 
a big gun and bring them down.”

The second Judge, Harry A. Takiff, a self-
effacing fellow, began his remarks by saying 
that his last three settlements were in the range 
of $40,000 to $60,000. He commented, “These 
cases were not elephants. You could say that 
they were chipmunks.” 

Then, with a twinkle in his eye, he added, 
“But I suggest that often it’s a lot harder to 
shoot a chipmunk, no matter how big your 
gun, than it is to shoot an elephant.”

As a mediator of commercial cases, I have 
found that Judge Takiff was very much on the 
mark. When the stakes are small, often the case 
becomes harder to settle. 

A chipmunk case is not just a small case—
It is a small case with certain problematic 
characteristics that make it more difficult to 
resolve. In general terms, I would describe a 
chipmunk case as having these characteristics:

• a modest amount of money at issue. (Of 
course, if the dollars at issue are low, often 
the economics will compel a settlement);

• no risk of a verdict in excess of that modest 

amount on a bad day for the defendant;
• a case that both sides can afford to lose;
• no risk of reputational damage to either 

side, regardless of the outcome;
• an unsophisticated client on one side or the 

other or both. I don’t mean that they are 
unintelligent people, just that they have not 
had much experience with the litigation 

world. Unsophisticated clients tend to 
have a somewhat naïve view of the jus-
tice system. That is, they believe that 
because they are completely right, or 

pretty much so, and their opponent 
completely wrong, the ultimate outcome 

of the litigation will reflect the righteous-
ness of their cause or defense, as will the 
mediator’s recommendation. (It is rather 
remarkable that, while people today tend 
to take a jaundiced view of many political 
institutions, they assume that the justice 
system will work perfectly). Philadelphia 
mediator Bennett G. Picker notes that such 
clients tend to speak of the case as “a matter 
of principle”—until they have received a 
few bills from their lawyer. At which point it 
becomes “a matter of principal”; and

• often, an underlying emotional component, 
which always makes settlement more difficult.

Counsel’s Reveal

Mediators will discover that a particular case 
is a chipmunk case in their ex parte telephone 
calls with counsel that precede the mediation 
session. They are not hard to identify.

As a result of this combination of factors, 
often negotiations do not go very far. The 
mediator, understandably frustrated, declares 
an impasse, and the mediation ends with no 
settlement. 

Philadelphia-area mediator Judith Meyer 
tells a story of how frustrating such cases can 
be even when negotiations narrow the gap 
between the parties. She says she was mediat-
ing a case involving tens of thousands of dol-

lars where, by the end of the day, the parties 
were within $500 of making a deal. 

At that point they both dug in their heels 
and would not budge. Utterly exasperated, 
Judith announced that she would personally 
make up the $500 shortfall. Suitably embar-
rassed, the parties managed to make their own 
deal to bridge the gap. Judith says that she 
was 99% sure that her offer would break the 
impasse, and that, had she been asked for her 
check, she would have deducted $500 from her 
fee and never again worked with those lawyers.

Some Suggestions

I don’t have a silver bullet for disposing of 
chipmunk cases but here are some thoughts for 
mediators to consider:

1. Before the mediation starts, tell yourself 
that this case will be difficult to settle, so 
that getting it resolved will be an excellent 
achievement.

2. Remind yourself to listen, listen, listen—even 
more than usual—so that the parties have a 
full opportunity to vent about what is bother-
ing them. Try to keep in mind Philadelphia-
area mediator Charles Forer’s three rules for 
listening to the parties and their counsel:
a. Listen very carefully to what they say.
b. Believe everything they say.
c. Don’t believe anything they say.

3. Consider expanding the preliminary com-
ments about the process that you make at 
the start of a mediation. And consider add-
ing comments such as:
a. The judicial system is very human. The 

decision makers, the judge and the ju-
rors, are human, and therefore flawed. 
Consequently, you cannot rely upon 
the fact that the judge and jurors will 
see things your way and decide things 
in your favor. 

The author is a partner in the Philadelphia office of 
Schnader Harrison Segal & Lewis LLP. The author 
notes that, unlike many mediators, he is not a former 
judge, but he says that he has been beaten up by many 
judges, both in and out of mediations.  
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b. If the jury decides this or that fact 
dispute against you, then it may well 
decide the whole case against you. 
(Then spell out why the jurors might 
resolve those fact disputes in favor of 
the other side.) 

4. After the parties have had a chance to 
vent, urge them to put aside their feel-
ings about the case. I sometimes tell the 
story of a case I handled years ago in 
which my opponent and I did not get 
along at all. We met one day to try to 
settle the case but pretty soon sparks 
started to fly. 

Finally, I said to my opponent, “You 
don’t like me. And I don’t like you. Can 
we put those feelings aside for now and 
get the case settled?” And we did get it 
settled. I ask the parties to put aside their 
feelings, just as I had to do in that case, so 
that the case can be resolved. And after we 
had worked out the settlement in my own 
case, my opponent said to me, “Dennis, 
do you really not like me?” I assured him 

that I was quite fond of him, and that I 
was just looking for a way to get things on 
track. I am hoping that such fibs are only 
venial sins.

5. When you get to the point that you are 
inclined to declare an impasse, don’t. 
Try to think what you would do to keep 
things moving if these were two major 
corporations. And then poke, prod and 

cajole to try to get movement. Sometimes 
it works.

As I say, no silver bullets. Just some ran-
dom thoughts. Chipmunks dodge silver bullets 
just as well as they dodge lead bullets. 

* * *

Postscript: Philadelphia Mediator Judith Meyer 
was kind enough to read a draft of this arti-
cle and offered these two critical comments, 
among others:

1. It is odd to think of disputes as animals to 
be killed.

2. The metaphor of violence is antithetical to 
the mediation process.

My first reaction was that Judith was abso-
lutely right in these two criticisms and that I 
should make appropriate revisions. Then I real-
ized that if I did so, I would not have an article, not 
even a title. And so I left it as it was, relying on a 
1970s seminar with era-characteristic metaphors.

I can assure the reader that no elephants 
or chipmunks were harmed during the writing 
or, as far as I know, during the printing of this 
article. 

Mediating the 
Small(er) Case
The practice challenge: Some-
times the shortfalls in modest cases 
make for long-lasting roadblocks.

The techniques: Of course, it’s 
always preparation and listening. 
But also … 

The close: Venting might be more 
problematic in the ‘chipmunk’ 
cases. Get it out there, and get the 
matter on track.

In Part 1—”A Look Back at Where English and 
U.S. Arbitration Law Comes From: The Long 
18th Century,” 38 Alternatives 125 (September 
2021) (available at https://bit.ly/3uC4wIR))— 
“A Note from the U.K.” columnist Adam Samuel 
examined the current hot topic of arbitration 
jurisdiction from a historical perspective, point-

ing out that the “Who Decides?” question goes 
back centuries. In this month’s Part 2 conclu-
sion, he traces the history of the much-criticized 
House of Lords judgment in Scott v. Avery 
(1856) 5 HL Cas 811, which provided 
court jurisdiction instead of sending 
it to the arbitration tribunal. 

* * *

Although it was decided 56 
years into the 19th century, 
the real arbitration legacy of 

the 18th century can be seen from the 
House of Lords decision in Scott v. Avery. The 
plaintiff insured his shop with the Newcastle 

A 1 Insurance Association and so became 
an association member. Association Rule 25 
provided:

… No member who refuses to accept 
the amount of any loss as settled by 

the committee, hereinbefore speci-
fied, in full satisfaction of such loss, 
shall be entitled to maintain any 
action at law, or suit in equity, on 

his policy, until the matters in dis-
pute shall have been referred to, and 

decided by, arbitrators, appointed as here-
inbefore specified; and then only for such 
sum as the said arbitrators shall award. … 
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Battle of the Centuries: The Roots of Arbitration Law  
Come from the ‘Who Decides?’ Controversy
BY ADAM SAMUEL

The author is an attorney and a barrister in London. 
He is a neutral and is on the panels of the World 
Intellectual Property Organization and Hong Kong 
International Arbitration Centre. His website is www.
adamsamuel.com. His column, “A Note from the U.K.,” 
which began in January 2019, provides a semi-monthly 
examination of conflict resolution practices and pro-
cesses from London. The columns are available using 
the search at altnewsletter.com. 
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