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Georgia Supreme Court Finds Out-
of-State Entity Authorized to do 
Business in State is Subject to 
General Personal Jurisdiction 

Lee C. Schmeer, Philadelphia 
lschmeer@schnader.com 

The Georgia Supreme Court recently stood by a 1992 
case holding that a foreign company that is  
authorized to do business in the state subjects itself 
to general personal jurisdiction, although it noted the 
“trajectory” of U.S. Supreme Court general  
jurisdiction jurisprudence is trending markedly in the 
direction of curtailing the extent to which courts can 
subject foreign corporations to general jurisdiction. 

In Cooper Tire & Rubber Co. v. McCall, the Florida-
domiciled plaintiff alleged he sustained injuries while 
travelling in Florida when the rear tire of his car failed.  
The plaintiff sued the tire manufacturer, a Delaware 
corporation with its principal place of business in 
Ohio, in Georgia state court.  The issue before the 
court was whether its former decision in Allstate Ins. 
Co. v. Klein, 422 S.E.2d 863 (1992), which held that 

authorization to conduct business in Georgia confers 
general jurisdiction over foreign businesses, still was 
good law.  Despite the recent line of U.S. Supreme 
Court cases that have narrowed general jurisdiction 
over foreign corporations, see, e.g., Daimler AG v. 
Bauman, 571 U.S. 117 (2014), the court rooted its 
analysis in a 1917 U.S. Supreme Court case that it  
believed established and permitted “consent by  
registration,” Pennsylvania Fire Ins. Co. v. Gold Issue 
Mining & Milling Co., 243 U.S. 93, and noted that the 
U.S. Supreme Court never has expressly overruled 
Pennsylvania Fire.  Thus, in the Georgia Supreme 
Court’s view, consent by registration is alive and well 
in the Peach State.   

Georgia is not alone in grappling with this contentious 
issue.  Schnader’s Bruce Merenstein recently argued a 
similar case before the Pennsylvania Supreme Court 
on behalf of a foreign defendant railroad company.  
See Mallory v. Norfolk Southern Railway, No. 3 EAP 
2021.  There, the foreign company argued that  
Pennsylvania’s registration statute was not voluntary 
and that a company should not be forced to make the 
untenable decision between doing business in a state 
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and thereby subjecting itself to general jurisdiction, or 
not doing business in the state. The Mallory court has 
not yet published its decision.     

These cases illustrate that consent to general  
jurisdiction by virtue of registering to do business  
currently is a state-by-state issue, and is rapidly  
evolving.  For example, Bob Williams’ article in this 
edition discusses a recent case in New York regarding 
this issue.  It likely will take U.S. Supreme Court  
guidance to give a nationwide measure of certainty to 
litigants, and this issue should be of primary concern 
to entities when deciding whether to register to  
conduct business in a given state.  Cooper Tire &  
Rubber Co. v. McCall, 863 S.E.2d 81 (Ga. 2021). 

Registration to do Business in New 
York is Not Automatic Consent to 
Personal Jurisdiction 

Robert J. Williams, Pittsburgh and Philadelphia 
rwilliams@schnader.com 
 

New York joins the list of states whose business  
registration statutes do not automatically constitute 
consent to general personal jurisdiction, according to 
the Court of Appeals’ decision in Aybar v. Aybar.  This 
product liability action arose from an automobile  
accident that occurred in Virginia in a Ford vehicle 
equipped with Goodyear tires that defendant  
purchased from a third party in New York.  Ford is a 
Delaware corporation with its principal place of  
business located in Michigan.  Goodyear is an Ohio 
corporation with its principal place of business  
located in Ohio.  Both companies registered to do 
business in New York, whose statute required  
designation of New York’s secretary of state as an 
agent upon whom legal process may be served in  
actions against them. 

Ford and Goodyear both moved to dismiss the action 
for lack of general personal jurisdiction in New York, 
which was the only type of personal jurisdiction  
asserted by plaintiff.  The trial court denied those  
motions and found that the companies had consented 
to general personal jurisdiction in New York by virtue 
of registering to do business there and appointing the 
secretary of state as their agent for service of process.  
The Appellate Division reversed, however, explaining 
that recent Supreme Court precedent rendered  
unconstitutional that application of the registration 
statute. 

The Court of Appeals granted plaintiff’s leave to  
appeal from the Appellate Division’s decision.  The 
Court began with the language of the statute itself, 
which merely provides that any company wishing to 
do business in New York must register and designate 
the secretary of state as its agent for service of  
process.  To read into those provisions any consent to 
general personal jurisdiction improperly would 
“amend [the] statute by adding words that are not 
there.” 

The Court’s analysis did not end with the language of 
the statute itself.  Instead, the Court addressed a prior 
New York judicial opinion widely regarded as holding 
that appointment of an agent for service of process 
constitutes consent to general personal jurisdiction, 
Bagdon v. Philadelphia & Reading Coal & Iron Co., 217 
NY 432 (1916).  That matter arose from an action filed 
in New York against a defendant that registered to do 
business in New York, but the conduct giving rise to 
the claims occurred solely in Pennsylvania.  Bagdon 
held that the defendant’s consent to service  
effectively conferred personal jurisdiction over the 
defendant in New York for any matter. 

The Aybar Court explained that Bagdon must be read 
in the context of personal jurisdiction jurisprudence 
as it existed in 1916.  At that time, the United States 
Supreme Court’s opinion in Pennoyer v. Neff was the 
law of the land.  Pennoyer held that jurisdiction was 
proper over a defendant anywhere the defendant 
could be found.  Since then, the Supreme Court has 
redrawn the boundaries of personal jurisdiction,  
including through Daimler AG v. Bauman, which held 
that general personal jurisdiction over a corporation 
properly may be exercised only where it is “essentially 
at home,” such as where it is incorporated and where 
its principal place of business is located.  According to 
the Aybar Court, Bagdon no longer comports with 
personal jurisdiction jurisprudence. 

The Court of Appeals in Aybar thus created a  
distinction between acceptance of service of process 
in New York and the effect of that service.  Where the 
“effect” of service of process on a registered agent in 
New York exceeds the constitutional boundaries  
articulated by the Supreme Court in Daimler and its 
progeny, general personal jurisdiction will not be 
found.  Aybar v. Aybar, 2021 N.Y. LEXIS 2134 (Oct. 7, 
2021). 
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Nevada Federal Court Holds that 
the Air Carrier Access Act Does 
Not Establish a Private Cause of 
Action for Discrimination Based 
on Physical and/or Mental  
Impairments 

Kristi J. Doughty, Wilmington 
kdoughty@schnader.com 

Plaintiff, a passenger with a rare blood disorder that 
causes internal neurological anxiety requiring  
prescription medication, filed a pro se Complaint 
against Spirit Airlines alleging the airline mistreated 
her due to her medical condition.  Per the Complaint, 
the airline refused to let plaintiff fly on her scheduled 
flight and forced her to book another flight the  
following evening on five separate occasions. The 
complaint alleges (1) discrimination on the basis of 
disability in violation of the Americans with  
Disabilities Act (“ADA”); (2) discrimination on the  
basis of disability in violation of the Air Carrier Access 
Act (“ACAA”); and (3) intentional infliction of  
emotional distress (“IIED”).  

First, the Nevada federal judge denied Plaintiff’s claim 
for disability under the ADA, because the definition of 

“specified public transportation” for purposes of Title 
III of the ADA, does not include airlines.  Second, the 
Court rejected plaintiff’s attempt to rely on Fifth and 
Eighth Circuit opinions which held that the ACAA  
creates an implied private cause of action. Instead, 
the Court found that it was bound by Ninth Circuit  
precedent which concluded that the ACAA prohibits 
air carriers from “discriminating against disabled  
individuals” who have a “physical or mental  
impairment that substantially limits one or more  
major life activities,” but does not establish a private 
cause of action.    

Lastly, the Court held that plaintiff’s IIED claim was 
preempted.  In analyzing whether a particular state 
law claim is preempted, the Court determines  
whether the FAA has issued “pervasive regulations” in 
a particular area.  Multiple courts have interpreted 
the ACAA to preempt certain state law claims such as  
negligence. The Court held that plaintiff’s IIED claim 
was not separate, but “inextricably intertwined” with 
the federal ACAA claim because it arose out of the 
same facts and, thus, the IIED state law claim was 
preempted by the ACAA federal regulation. Covino v. 
Spirit Airlines, Inc., 2021 U.S. Dist. LEXIS 177300 (D. 
Nev. Sept.  17, 2021) 

Aviation Group News and Notes 
 

 Barry Alexander and Peter Moomjian will present the webinar, “Properly Handling Indemnity and  
Additional Insureds – Avoiding Common Pitfalls and Mistakes” on January 26.   

 Lee Schmeer will speak on preemption in aviation product liability matters at the Embry Riddle  
Aviation Law and Insurance Symposium in January, 2022.  

 Denny Shupe was a guest on the DRI podcast “Aviation Wingtips,” discussing “Law, Life, and Lessons in 
Leadership.” He also hosted a DRI podcast, interviewing Paul Weber, General Counsel of Blue Origin. 

 On November 8, 2021, Bob Williams was sworn in as the Commander of Golden Triangle Composite 
Squadron 603 of the Civil Air Patrol, U.S. Air Force Auxiliary.  Squadron 603 consists of 25 cadets and 21 
senior members based at the Air Reserve Station at Pittsburgh International Airport.  A little over two 
weeks later, Bob and members of his squadron assisted the FAA and NTSB with site security and  
investigation of the fatal crash of a Cessna T210R in Mercer County, Pennsylvania. 

 Denny Shupe participated in Veterans Week events at the University of Pennsylvania Carey Law School. 
He introduced the keynote speaker, Lieutenant General Stuart W. Risch, the 41st Judge Advocate General 
for the United States Army. He also was featured in an article from the University of Pennsylvania Carey 
Law School, “Penn Law Veterans Alumni Association aims to provide civilian foxhole for veterans.”  

 Brittany C. Wakim was selected for the Forum of Executive Women Mentoring Program. 

 Barry Alexander and Carl Schaerf were named to New York Super Lawyers list.  

 Jonathan Skowron and Keith Whitson were certified as “Ally-Ready” by the Pittsburgh Legal Diversity & 
Inclusion Coalition after completing the Coalition’s Ally-Ready Training Program.   
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Florida Federal Court Excludes  
Certain Expert Opinions and Other 
Evidence  

Barry S. Alexander, New York 
balexander@schnader.com 

Most experienced lawyers can recount occasions on 
which courts denied well-founded motions to exclude 
or limit expert testimony. In Neelu Aviation, LLC v.  
Boca Aircraft Maintenance, LLC, et al., the Southern 
District of Florida actually excluded a portion of the 
expert testimony proffered by the plaintiff. Yet it still 
serves as a reminder of how limited a role United 
States’ courts play as “gatekeepers” under Daubert 
and other similar standards.  
 
Neelu Aviation (“Neelu”) commenced the underlying 
action to recover for damage to an Eclipse Jet Aircraft 
(the “Aircraft”) suffered as the result of a tire blow-
out. Neelu Aviation apparently had presented the  
Aircraft to Defendant Boca Aircraft Maintenance 
(“Boca”) for a 300-hour annual inspection and Boca 
cleared the Aircraft as “flight ready.” On its first flight 
out of Boca Raton, Florida following the inspection, 
however, the generators failed and an emergency 
landing in Jacksonville, Florida was necessary. The  
Aircraft was ferried to Boca for testing and repair, but 
sustained further damage when the anti-lock brakes 
failed and a tire popped upon landing.  
 
Upon the conclusion of discovery, multiple parties filed 
Motions to Exclude or Limit Expert Testimony and  
Motions in Limine to exclude certain other evidence. 
Of the various Court rulings, perhaps the most  
instructive is its holding to exclude certain opinions of 
Expert Colin Sommer, who has appeared in many high-
profile aviation cases and offered opinions on a wide 
variety of aviation issues. After reciting the standard 
under Daubert – i.e., that an expert must be qualified 
to give the opinion and the opinion must be “reliable” 
– the Court here excluded Sommer’s “duty-of-care” 
opinions, holding as follows: 
 

Suffice it to say, Expert Sommer is a licensed  
professional mechanical engineer and a licensed 
pilot who is certified to fly jets. Accordingly, as a 
licensed engineer, Expert Sommer is likely capable 
of being qualified to render engineering opinions. 
As a duly certified pilot, he is also likely capable of 
being qualified to render pilot and accident  
reconstruction opinions. In this case, … Sommer is 
being proffered to give duty-of-care opinions of an 
aircraft mechanic and of an aircraft maintenance 
facility performing aircraft maintenance on a  
complex jet aircraft. Under these circumstances, 

the Court would be derelict of its duties in  
performing the gatekeeping function by admitting 
Expert Sommer’s opinions.1 

The Court refused, however, to exclude Sommer’s 
opinion that there was no emergency on the initial 
flight and that both generators were operational – 
thus disposing of any need for the ferry flight to Boca 
Raton that resulted in the tire blow-out – even though 
his initial report concluded the exact opposite:  
“[f]ailure of the right generator at altitude created an 
emergency.”  
 
The Court denied Neelu’s motion to exclude two  
defense experts, and denied Boca’s motions in limine 
to exclude evidence at trial as to diminution in value, 
lost profits, or entitlement to punitive damages even 
though Neelu provided no such evidence during  
discovery. With regard to the remaining motions in 
limine, the Court excluded only the following: 
 

1. Evidence of punitive damages as it related 
to a cause of action where punitive  
damages are not permitted;  

2. Evidence of a settlement between Neelu 
and a former defendant; and 

3. Evidence of claims for medical malpractice 
against the owner of the Aircraft (which 
the Court found were completely  
unrelated to the allegations of compara-
tive negligence by the defendants). 

 
In sum, the Court’s rulings on these various evidentiary 
motions underscore how hesitant courts are to  
exclude evidence, especially expert evidence, from 
consideration by a jury. Whether you believe this is a 
strength or potential area of criticism of our legal  
system might depend on perspective – this author falls 
in the latter category – but it is indisputable that this 
places a great burden on counsel to explain  
complicated positions in a manner that juries can  
understand and apply. One further note to take from 
this case: make sure your experts have basic  
qualifications for the issues they are evaluating, that 
you are aware of and address any instances in which a 
court has previously precluded your expert from giving 
a similar opinion, and of course that your expert has 
not given opinions that contradict those they are 
providing on behalf of your client. Neelu Aviation, LLC 
v. Boca Aircraft Maintenance, LLC, et al., 2021 U.S. 
Dist. LEXIS 209841 (S.D. Fla. August 23, 2021). 
_____________________________ 

1 Of note, an Alaska federal court excluded Sommer’s opinion and 

related testimony as to duty of care for an installer facility a year 

prior.  
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 Genuine Disputes of Material Fact 
Give Flight School and its President 
a One-way Ticket to Trial 

Jonathan M. Stern, Washington, D.C. 
jstern@schnader.com 

In Al-Khawaldeh v. Tackett, 2021 U.S. Dist. LEXIS 
217892 (W.D. Tex. Aug. 26, 2021), the Court adopted 
a magistrate judge’s report and recommendation that 
a flight school providing training to foreign military 
pilots through an Army contract and its  
president not escape a suit brought by the parents of 
a student pilot killed in a helicopter crash.  The  
essence of the claim by the deceased flight student’s 
parents was that the instructor struck power lines 
while hot-dogging.  They alleged that Utility Aviation, 
Inc. and its president were vicariously liable for the 
flight instructor’s negligence and directly liable for 
negligent hiring.  The magistrate judge addressed a 
motion to dismiss for failure to join an indispensable 
party and cross-motions for summary judgment.   

The defendants moved to dismiss on the grounds that 
Utility’s parent, which held the contract with the  
Army and could no longer be sued because the  
limitations period had passed, was an indispensable 
party and for summary judgment on the bases of the 
government contractor defense and absence of  
duty.  The plaintiffs cross-moved for partial summary 
judgment on the defendants’ government contractor 
and contributory negligence defenses. 

The indispensable party argument was that Utility’s 
president had a contract for indemnity from Utility’s 
parent and that the parent company’s rights would be 
impaired if it were not a party to the case.  The 
 magistrate judge rejected this argument, citing  
authority for the proposition that rights of indemnity 
or reimbursement from an absent party do not make 
that party indispensable. 

The lack of duty argument was that the parent  
company had the contract with the Army and it, not 
Utility, owed duties to the flight student.  The Court 
reviewed the record and found evidence sufficient to 
support a finding that Utility and its president were 
significantly involved in the employment of the flight 
instructor and the training.  Similarly, the magistrate 
judge found fact issues on the government contractor 
defense, because there was competing evidence as to 
whether the instructor conformed to government 
specifications, and on the contributory negligence 
defense, noting that negligence usually is a jury  
question.  Because there were genuine issues of  
material fact, summary judgment was inappropriate. 

 

The Abdullah Rule Remains Alive 
and Well in Trial Courts in the 
Third Circuit 

Stephen J. Shapiro, Philadelphia 
sshapiro@schnader.com 

Twenty-two years ago the Third Circuit held in  
Abdullah v. American Airlines that, in negligence  
actions relating to aviation safety, federal law 
preempts state law and provides the governing  
standard of care.  This means that, in aviation  
accident cases in the Third Circuit, plaintiffs must 
plead and prove that the defendant violated at least 
one federal aviation regulation (“FAR”) in order to 
pursue and prevail on a state law negligence claim.  
Although the Third Circuit in the Sikkelee cases has 
since held that the Abdullah rule does not apply to 
product liability and design defect claims against  
aircraft manufacturers, as illustrated by a recent  
opinion, trial courts in the Third Circuit continue to 
apply the Abdullah rule to negligence claims against 
operators.   

In Rivlin v. Biomet, a flight encountered severe  
turbulence. The seatbelt sign was off at the time and 
the plaintiff was not wearing his seatbelt.  The  
turbulence threw the plaintiff into the ceiling of the 
aircraft, where he struck his head and shoulder.  The 
plaintiff brought a negligence claim against the  
company that operated the flight to recover for  
injuries he sustained during the encounter.   

The defendant moved for summary judgment,  
arguing that the plaintiff had failed to adequately 
plead that the defendant violated any applicable FAR 
and, in any event, that plaintiff had failed to come 
forward with evidence that the defendant breached 
any such standard of care.  Applying the Abdullah 
rule, the Court held that the plaintiff had to identify 
an FAR and then produce evidence that the defendant 
violated that regulation.  Finding that the plaintiff had 
satisfied both requirements, the Court denied the  
defendant’s motion for summary judgment. 

First, the Court held that the plaintiff had identified 
three regulations that the defendants allegedly  
violated: 14 C.F.R. § 91.103, which requires pilots to 
familiarize themselves with all available information 
about a flight, including weather reports and forecasts 
(the “Weather FAR”); 14 C.F.R. § 91.519(a)(2), which 
requires pilots to brief passengers about the  
conditions under which they must fasten their  
seatbelts (the “Seatbelt FAR”); and 91.13(a), which 
prohibits anyone from operating an aircraft “in a  
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careless or reckless manner so as to endanger the life 
or property of another” (the “Catch-All FAR”). 

Next, the Court held that the plaintiff had come  
forward with sufficient evidence to suggest that the 
defendant had violated each regulation.  The  
plaintiff’s expert opined that the pilot breached the 
Weather FAR by failing to review upper air wind 
charts.  The plaintiff’s expert also opined that the  
pilot, who had a weather report indicating moderate 
turbulence along the flight path, violated the Seatbelt 
FAR by failing to instruct passengers to keep their 
seatbelts fastened whenever possible. Finally, the  
undisputed fact that the pilot failed to warn  
passengers about possible turbulence and turned off 
the seatbelt sign even though he had weather  
information warning of possible turbulence suggested 
that the pilot operated the flight in a careless manner, 
thereby violating the Catch-All FAR.  

Rivlin teaches that the Abdullah rule remains alive and 
well in the Third Circuit.  Although plaintiffs may  
ultimately be able to get their claims to trial,  
operators should not shy away from insisting that 
plaintiffs plead and prove violations of specific FARs in 
aviation accident cases.  Rivlin v. Biomet, 2021 U.S. 
Dist. LEXIS 154413 (E.D. Pa. Aug. 17, 2021). 

 

Virginia District Court Finds Pilot 
Cannot Be Held Liable for  
Negligence Based Solely on his 
Status as Pilot in Command of the 
Aircraft at the Time of the Injury 

Brittany C. Wakim, Philadelphia 
bwakim@schnader.com 

In Phillips v. Delta Air Lines, et al., a passenger filed 
suit against the airline, pilot and first officer, seeking 
to hold the pilot liable for negligence and gross  
negligence for her fall on airstairs while disembarking 
the aircraft.     

Upon the flight’s arrival, the pilot and first officer  
required the passengers to deplane using airstairs.  
Prior to exiting, the plaintiff informed the pilot and 
first officer that, due to her medical issues, she would 
not be able to get down the airstairs with her carry-on 
bag and purse.  As the plaintiff descended the airstairs 
with her purse, she slipped and fell. 

According to plaintiff, the pilot was directly liable for 
her injuries because as the pilot in charge of a  
common carrier he owned her “the highest degree of 

care for her safety” and breached this duty by failing 
to provide a safe means for disembarking.  Further, 
the pilot should have known that plaintiff’s attempt to 
deplane via airstairs would present a substantial risk 
to her safety.   

The pilot argued the plaintiff’s theory of liability 
sought to hold him liable solely because of his status 
as the pilot in command of the flight and the  
complaint was devoid of any factual allegations to 
establish his specific negligence or that he could have 
foreseen the risk of danger posed by having her use 
the airstairs. 

The Court agreed with the pilot and dismissed  
plaintiff’s claims holding that while the pilot may have 
been responsible for the operation of the aircraft and 
safety of the passengers, his position as pilot did not 
make him “an absolute insurer of each passenger’s 
personal safety” under Virginia law.  Per the Court, 
“neither a pilot in command nor any other common 
carrier by air is strictly liable for all unsafe conditions 
or defects that might arise during or after a flight.  
Instead, common carriers will only be held liable if the 
cause of the injury was within their control and  
foreseeable.”  Plaintiff’s complaint did not plausibly 
allege the pilot knew, or should have known, that her 
use of the airstairs would pose a substantial risk of 
harm.  Therefore, the pilot could not be held directly 
liable for negligence or gross negligence based solely 
on his status as pilot in command of the aircraft.  
Phillips v. Delta Air Lines, et al., 2021 U.S. Dist. LEXIS 
156278 (W.D. Va. Aug. 18, 2021) 

 

Fatal Accident in Portland  
Terminal Leads to Drawn-Out 
Insurance Dispute Regarding 
Tender and Duty to Indemnify 

Bryant T. Eng, Philadelphia 
beng@schnader.com 

In June 2017, an elderly wheelchair-bound amputee 
travelling through the Portland International Airport 
(PDX) tumbled to her death down 21 escalator steps 
after employees of airline contractor Huntleigh USA 
failed to provide adequate gate-to-gate  
transportation assistance for an Alaska Airlines flight 
to Spokane, WA.  Huntleigh contractors responsible 
for providing wheelchair escort services for Alaska 
Airline passengers at PDX allegedly failed to monitor 
the woman, who became disoriented and  
independently navigated her electric-wheelchair onto 
a down-escalator, which she mistook for an elevator 
ramp, resulting in a fatal fall.  
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 The estate of the decedent filed a survival and  
wrongful death action in the King County (WA)  
Superior Court, naming both Huntleigh and Alaska 
Airlines as defendants.  Alaska Airlines tendered the 
lawsuit to Huntleigh and its insurer, Endurance  
American Insurance Co.  Huntleigh initially argued 
that the circumstances underlying the suit did not 
arise out of performance or nonperformance of 
Huntleigh under the wheelchair escort service  
contract it had with Alaska.  An arbitrator disagreed, 
and determined Huntleigh breached its duty to  
defend the airline. 

Thereafter, Alaska Airlines again tendered the lawsuit 
to Endurance, but Endurance also refused to accept 
the tender.  Consequently, Alaska Airlines sued  
Endurance in the Western District of Washington  
alleging breach of contract and bad faith and argued 
in a partial summary judgment motion that  
Endurance breached its duty to defend.  Endurance 
argued that: (1) the issue regarding its obligation to 
defend Alaska Airlines was moot, as an arbitrator had 
already ruled that Huntleigh breached its duty to  
defend the airline; and (2) Endurance owed a duty to 
indemnify only to Huntleigh for its liability to Alaska 
Airlines. 

The District Court determined that Endurance’s 
arguments lacked merit because, under Washington 
law, the duty to defend arises if the insurance policy 
conceivably covers the allegations within the four  
corners of the complaint.  The Court determined that 
the plain language of the Endurance Policy clearly 
provided coverage for bodily injury resulting from 
aviation operations and included Alaska Airlines as an 
additional insured with respect to operations 
Huntleigh performed on behalf of the airline.  Thus, 
Huntleigh’s breach of its duty to defend was of no 
consequence vis-à-vis Endurance’s duty to defend. 

The Court’s decision turned primarily on a plain  
reading of the Endurance insurance policy, which  
expressly provided that Endurance owed a separate 
duty to defend Alaska Airlines and that the allegations 
underlying the fatal fall triggered that duty.  Alaska 
Airlines Inc. v. Endurance stresses the importance of 
carefully parsing and properly interpreting insurance 
contracts, particularly when third-party contractors 
maintain coverage contemporaneous with the  
beneficiary of their services.  Alaska Airlines Inc. v. 
Endurance American Insurance Co. et al., 2021 WL 
4033297 (W.D. Wash. Sep. 3, 2021) 

 

 

 

Alabama Federal Court Remands 
Case Arising From Airline’s  
Alleged Mishandling of Human 
Remains During Transport to 
Mexico 

 
J. Denny Shupe, Philadelphia 
dshupe@schnader.com   

The family of a deceased 15 year old sued a mortuary, 
Delta Air Lines, and other defendants in Alabama 
state court over the embalming and transport of the 
body from Alabama to Mexico.   According to the 
complaint, upon arrival at the funeral home in  
Mexico, the decedent’s face and body “were  
disfigured and infested” with “insects, and other  
pestilence” and there were “secretions” emanating 
from the body.  The plaintiff family alleged that Delta 
was negligent and committed the tort of outrage by 
failing to transport the body in a timely manner, and 
that when the body arrived in Mexico, it was in a 
state of decomposition. 

The complaint asserted only state law claims and did 
not specifically mention the Montreal Convention, 
which regulates international air travel and  
establishes airline liability in the case of death or  
injury to passengers, as well as in cases of delay,  
damage or loss of baggage and cargo. 

Delta asserted two grounds for removal:   
(1) plaintiffs’ claims raised federal question  
jurisdiction based on preemption under the Montreal 
Convention; and (2) plaintiffs’ claims “raise federal 
question jurisdiction because an international  
carrier’s limitation of liability is governed by federal 
common law,” and “[f]ederal jurisdiction exists if the 
claims in the case arise under federal common law.” 

With respect to the first asserted ground for  
removal, the Court observed that “While courts are 
divided on whether complete preemption applies to 
the Montreal Convention, ‘the majority approach [] 
holds that the Montreal Convention does not provide 
a basis for removal under the doctrine of complete 
preemption.’”  The Court also relied upon the fact 
that the defendants did not cite “any binding  
Supreme Court or Eleventh Circuit case law holding 
that the Montreal Convention completely preempts 
state law claims and therefore provides a basis for 
removal.” 

With respect to the second asserted ground for  
removal, the Court cited with approval the holdings 
of trial courts in Florida, Georgia, Alabama, New York 
and Texas that the Federal Aviation Act of 1958, as 
amended by the Airline Deregulation Act of 1978, 
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does not preempt traditional state law claims  
sounding in negligence under the circumstances  
addressed in those cases.   Based on this precedent, 
the Court concluded that Delta did not meet its  
burden here of establishing the existence of federal 
question jurisdiction. 

The Court also cited with approval a prior court’s 
finding that “Because federal court jurisdiction is  
limited, the Eleventh Circuit favors remand of  
removed cases where federal jurisdiction is not  
absolutely clear.”  The Eleventh Circuit Court of  
Appeals, which was established in 1981, addresses 
appeals from federal district courts in Alabama,  
Florida and Georgia. 

For all of these reasons, the Court granted plaintiffs’ 
motion to remand the case to the Alabama state  
circuit court.  Martinez-Menchaca v. Delta Air Lines, 
et al., 2021 LEXIS 208372 (N.D. Ala. Oct. 28, 2021) 

 

Pain and Suffering Damages Now 
Permitted in California Survival  
Actions 

Jennifer K. Thai, San Francisco 
jthai@schnader.com 

 
Effective January 1, 2022, pain and suffering damages 
in California will be allowed for wrongful death  
actions filed between January 1, 2022 and January 1, 
2026 and in preferentially set actions filed before  
January 1, 2022.  California has now joined 45 other 
states, at least temporarily, in allowing pain and 
suffering damages in survival actions. 

Senate Bill 447 was signed into law on October 1, 
2021, amending California Code of Civil Procedure 
Section 377.34 regarding the types of damages  
allowed in survival actions.  Prior to enactment of S.B. 
447, pain, suffering, and disfigurement damages were 
barred in cases brought by a decedent’s personal  
representative or successor in interest.  Given the 
passage of S.B. 447, such pain and suffering damages 
are now permitted for wrongful death matters filed 
during the four year window between January 1, 
2022 and January 1, 2026, and in cases where trial 
preference was granted pursuant to Section 36 prior 
to January 1, 2022 and where a subsequent wrongful 
death action is brought upon plaintiff’s passing. 

Additionally, although S.B. 447 currently has a sunset 
provision of January 1, 2026, this may change.  Under 
S.B. 447, plaintiffs are required to send data  
regarding damages awarded in these wrongful death 
cases between January 1, 2022 and January 1, 2025 
to the Judicial Counsel, who in turn will transmit a 
report detailing the information collected regarding 
damages recovered by plaintiffs to the Legislature.  
Presumably, the Legislature will then analyze this  
information to determine whether to enact further 
legislation permitting pain and suffering damages to 
extend to wrongful death cases filed beyond January 
1, 2026.   

For the full text of the bill and the amended Section 
377.34, please see: 

https://leginfo.legislature.ca.gov/faces/
billNavClient.xhtml?bill_id=202120220SB447 
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