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THIRD CIRCUIT CONFIRMS THAT A POST-VERDICT RULE 50(b) MOTION MUST BE BASED ON GROUNDS 
SPECIFICALLY ADVANCED IN A PRE-VERDICT RULE 50(a) MOTION

Kars 4 Kids, Inc. v. America Can!, 8 F.4th 209 (3d Cir. 2021)

Brandy S. Ringer
Schnader Harrison Segal & Lewis LLP, Pittsburgh, PA

In Kars 4 Kids, Inc. v. America Can!, 8 F.4th 209 (3d Cir. 2021), the Third Circuit reaffirmed its oft-held position that it is imperative for counsel, 
when drafting motions for judgment as a matter of law under Federal Rule of Civil Procedure 50, to identify and preserve, with specificity, all  
issues that potentially may be raised on appeal. 

Background
In Kars 4 Kids, two charities found themselves embroiled in a dispute relating to the use of similar trademarks. Kars 4 Kids, Inc. (“Kars 4 Kids”) 
and America Can! Cars for Kids (“America Can”) both sold donated vehicles to fund programs for children, and utilized similar marks—“KARS 4 
KIDS” and “Cars for Kids”—for their advertising campaigns. Both parties filed lawsuits against each other, raising claims of trademark infringement, 
unfair competition, and trademark dilution.

The case proceeded to a jury trial on liability. At the close of evidence, both parties moved for judgment as a matter of law under Rule 50(a).  
The district court reserved judgment on the parties’ motions. 

The jury ultimately found that America Can had trademark rights and that Kars 4 Kids willfully infringed those rights in Texas. The district court 
subsequently held a bench trial on the equitable claims and remedies, and ordered Kars 4 Kids to disgorge its profits in Texas, totaling $10,637,135, 
and enjoined Kars 4 Kids from using its mark in Texas.

Kars 4 Kids thereafter renewed its motion for judgment as a matter of law under Rule 50(b). The district court first addressed the fact that Kars 
4 Kids’ pre-verdict Rule 50(a) motion asserted that America Can “failed to demonstrate that it has ownership and priority of the mark,” whereas 
its post-verdict Rule 50(b) motion asserted that America Can’s mark is “invalid.” The district court held that Kars 4 Kids preserved this “validity” 
argument because there was “some interconnectedness” between the “validity” argument and the “ownership and priority” argument that was 
raised in Kars 4 Kids’ Rule 50(a) motion. The district court nevertheless concluded that there was sufficient evidence from which the jury could 
have found the mark was valid. 

Both parties appealed, raising various issues concerning liability and damages. 

Third Circuit’s Decision
On appeal, the Third Circuit affirmed the district court’s decision in part and vacated in part. 

Significantly, the Third Circuit rejected Kars 4 Kids’ effort to overturn the jury’s liability verdict. First, the Third Circuit concluded that based on all of 
the evidence, the jury reasonably found that American Can demonstrated ownership of an unregistered mark. Second, the Court determined that 
Kars 4 Kids waived any argument regarding the validity of America Can’s mark. 

The Third Circuit noted that “[a] post-trial Rule 50 motion can only be made on grounds specifically advanced in a motion for a directed verdict 
at the end of plaintiff’s case.” In its Rule 50(a) motion, Kars 4 Kids challenged America Can’s ownership and priority of the mark, but did not raise 
any issue concerning the validity of the mark. Contrary to the district court’s conclusion that there was “some interconnectedness” between 
validity and ownership, the Third Circuit held that validity and ownership are distinct and separate elements of a trademark infringement claim. 
Whereas “[v]alidity turns on whether a mark is inherently distinctive or has acquired secondary meaning, … ownership turns on which party  
established ‘first use.’” Thus, the Third Circuit concluded that the ownership argument raised by Kars 4 Kids in its Rule 50(a) motion was  
insufficient to preserve the validity argument advanced in its Rule 50(b) motion. Consequently, Kars 4 Kids could not attempt to challenge the 
jury’s liability verdict on that basis. 

Conclusion
Kars 4 Kids serves as a reminder to all practitioners that issue preservation demands specificity and requires thoughtful consideration and diligence 
at all stages of litigation. This case demonstrates that although issues may be related, or tangentially connected, anything short of preserving the 
precise argument you intend to raise presents a heightened risk of waiver that may leave you and your clients without options or recourse.
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