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Second Circuit Finds Montreal 
Convention’s Preemptive Effect 
Extends to Claims Arising Under 
State Law 

Bryant T. Eng, Philadelphia 

beng@schnader.com  

The Second Circuit affirmed the Southern District of 

New York’s dismissal of importer New Fortune Inc.’s 

(“NFI”) claims against freight forwarders Apex 

Logistics International (“Apex”) and Aeroflot Airlines, 

on the ground that NFI’s state law claims were 

preempted by the Montreal Convention. 

NFI, a New York corporation that imports goods 

exclusively from China, brought state common law 

claims for breach of contract, breach of bailment and 

negligence against Apex (the freight forwarder) and 

Aeroflot arising out of the delay in delivery of, and 

damage to, a shipment of one million face masks 

transported from China to New York.  

Apex and Aeroflot argued that the Montreal 

Convention – which governs the international 

transportation of persons, baggage, and goods by air 

where the flight occurs between two signatory 

nations – preempted NFI’s state law claims. In 

granting the defendants’ motion to dismiss, the 

district court held that the Montreal Convention, like 

its predecessor, preempted state law where 

applicable. On appeal, the Second Circuit affirmed, 

finding that the Montreal Convention clearly 

precludes parties from bringing an action under local 

law when they cannot establish air carrier liability 

under the treaty. 

In its opinion, the Second Circuit rejected NFI’s 

argument that its claims did not fall within the 

purview of the Montreal Convention because they 

were for non-performance, not delay. Specifically, 

the court determined that notwithstanding NFI’s 

attempts to circumvent the Convention, its claims 
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were for damage and delay under Articles 18 and 19. 

Because NFI did not plead claims under Articles 18 

and 19, the district court properly dismissed the 

claims. 

While the holdings of the district court and the 

Second Circuit that the Montreal Convention 

preempted NFI’s state law claims are entirely 

consistent with existing law on these issues, it is 

interesting that the district court denied NFI leave to 

amend the complaint to assert a cause of action 

under the Convention. A review of the filings in the 

district court reveals that the court reached this 

unusually strict result because: (1) in both its original 

and amended complaints, NFI invoked the Montreal 

Convention as a basis for subject matter jurisdiction, 

but nevertheless failed to plead a claim under the 

Montreal Convention in either pleading; and (2) NFI 

did not request leave to amend in its opposition to 

Aeroflot’s motion.  

In sum, the Second Circuit’s decision reaffirms the 

preemptive effect of the Montreal Convention and 

demonstrates that litigants cannot use imaginative 

pleadings to avoid its applicability.  

New Fortune Inc. v. Apex Logistics Int'l (CN) Ltd., 

2021 U.S. App. LEXIS 34924 (2d Cir. Nov. 24, 2021).  

Registration to Do Business in 
New Mexico is Not Automatic 
Consent to General Personal 
Jurisdiction 

Brittany C. Wakim, Philadelphia 

bwakim@schnader.com  

In Chavez v. Bridgestone Ams. Tire Operations, LLC, 

the New Mexico Supreme Court addressed whether 

a foreign corporation consents to general jurisdiction 

when it registers to do business and appoints a 

registered agent, in accordance with the New Mexico 

Business Corporation Act (“BCA”). Nearly 30 years 

prior, the New Mexico Court of Appeals held that, by 

registering to do business in New Mexico under the 

BCA, a corporation consents to general jurisdiction in 

the state. Werner v. Wal-Mart Stores, Inc., 861 P.2d 

207 (N.M.C.A. 1993). However, the Chavez court held 

that the reasoning in the prior case was “outmoded” 

and that a foreign corporation does not consent to 

general jurisdiction by complying with the BCA. 

The case before the court involved four interlocutory 

appeals from orders denying motions to dismiss for 

lack of personal jurisdiction. Each of the defendants 

was a manufacturer of automobiles and component 

parts. The plaintiffs in the various cases included 

residents of New Mexico injured out of state, 

nonresidents injured in state, and residents injured in 

state. Plaintiffs brought the lawsuits in New Mexico 

despite the fact that the defendants did not design or 

manufacture in the state any of the specific products 

involved in the claims. The Court of Appeals had 

affirmed the denials of the motions to dismiss, 

finding the defendants subjected themselves to 

general personal jurisdiction by registering to do 

business under the BCA. 

On appeal, the defendants argued that the BCA does 

not require consent to jurisdiction and any exercise 

of jurisdiction would violate their due process rights, 

create an unconstitutional condition by requiring a 

waiver of due process rights as a condition of 

transacting business in the state, and violate the 

Commerce Clause. 

Declining to comment on the constitutional 

challenges, the court held that the BCA, “as a matter 

of statutory construction,” does not require a 

registering foreign corporation to consent to general 

personal jurisdiction. The court reasoned: “At no 

point does the BCA state that a foreign corporation 

consents to general personal jurisdiction by 

registering and appointing a registered agent.” Thus, 

the court refused to “graft a requirement of this 

consent onto the language of the statute” because 

the “Legislature has not clearly expressed an intent 

to require foreign corporations to so consent.” 

The court reversed the appellate court and 

remanded the case with instructions to consider 

whether there was specific jurisdiction consistent 

with the U.S. Supreme Court’s recent Ford decision. 

This is yet another case illustrating the disparate 

outcomes courts have reached when considering 

whether registering to do business under a given 

state’s registration statue results in a consent to 

general jurisdiction – this time, the plain language of 

the statute was enough for the court to find in favor 

of the foreign defendants.  

Chavez v. Bridgestone Ams. Tire Operations, LLC, 

2021 N.M. LEXIS 74 (N.M. Nov. 15, 2021). 

https://www.schnader.com/attorneys/brittany-c-wakim/
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Plaintiffs Try to Find Loopholes 
in Landmark Mallory Decision 

Edward J. Sholinsky, Philadelphia 

esholinsky@schnader.com  

The Supreme Court of Pennsylvania in 

Mallory v. Norfolk Southern Railway Co. (2021) 

modernized Pennsylvania’s personal jurisdiction law 

when it declared unconstitutional the 

Commonwealth’s statute requiring foreign 

corporations registering to do business in 

Pennsylvania to consent to general personal 

jurisdiction there.* The court held that, in light of the 

U.S. Supreme Court’s Daimler and Goodyear line of 

cases, “a foreign corporation’s registration to do 

business in the Commonwealth does not constitute 

voluntary consent to general [personal] jurisdiction 

but, rather, compelled submission to general 

jurisdiction by legislative command.”  

Plaintiffs’ attorneys have long used this statute as a 

tool to drag defendants into Philadelphia’s reputedly 

plaintiff-friendly trial courts, even for alleged actions 

having no connection to Pennsylvania. And they will 

not easily give up that tool. Already plaintiffs are 

looking for a loophole to keep a pipeline of cases 

flowing to Pennsylvania’s courts. The difficulty that 

plaintiffs face is that Mallory is unequivocal and 

leaves them little room to maneuver.  

As of this writing, there do not appear to be any 

major decisions interpreting Mallory. But recent 

reports state that plaintiffs’ initial approach to limit 

Mallory is to assert that defendants who merely 

engage in interstate commerce and have registered 

to do business in Pennsylvania have therefore 

voluntarily consented to general jurisdiction because 

the statute does not require registration in such 

cases. This argument grows out of Mallory’s analysis 

that the interstate exception did not apply in that 

case because the plaintiff conceded that Norfolk 

Southern conducted both intrastate and interstate 

business. Thus, the court held that the exception to 

registration applied to those registered foreign 

companies that conduct only interstate business. 

This may be a Hail Mary for plaintiffs. Mallory makes 

clear that the statute requires a company doing any 

intrastate business to register. It is unlikely that a 

defendant would not conduct intrastate business and 

merely pass through Pennsylvania. Even primarily 

interstate businesses – such as airlines or railroads – 

would have some intrastate operations that require 

registration. Absent a showing of an extraordinary 

occurrence where a company registered in 

Pennsylvania only to conduct interstate business, it is 
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unlikely that Pennsylvania’s courts will carve out such 

an exception.  

The plaintiff in Mallory has petitioned for certiorari in 

the U.S. Supreme Court. We will continue to monitor 

and report on plaintiff’s cert petition and any post-

Mallory decisions and interpretations. 

* The Aviation Group previously reported on the Mallory 

decision in our December 24, 2021 client alert: 

“Pennsylvania Supreme Court Holds that Requiring 

Consent to Personal Jurisdiction in Order to Do Business in 

Pennsylvania Violates Due Process.” 

Texas Supreme Court Clarifies 
Scope of Political Question 
Doctrine for Military 
Contractors 

Jonathan B. Skowron, Pittsburgh 

jskowron@schnader.com  

In Preston v. M1 Support Services, a Navy helicopter 

crashed during a training exercise, resulting in three 

deaths. Investigators discovered that the crash likely 

occurred due to holes in a fuel-transfer tube, caused 

by the chafing of a nearby, improvised plastic zip-tie 

that was holding together a bundle of wires. The 

decedents’ families and one of the survivors sued the 

private contractor the Navy had hired to maintain 

the aircraft.  

The contractor moved to dismiss for lack of subject 

matter jurisdiction due to the “political question 

doctrine,” under which courts may not review “those 

controversies which revolve around policy choices 

and value determinations constitutionally committed 

for resolution to the halls of Congress or the confines 

of the Executive Branch.” The contractor argued that 

the doctrine deprived the court of jurisdiction 

because the case was “inextricable from judicial 

review of military decisions.” The court disagreed, 

ultimately holding that the action was simply one 

alleging ordinary negligence.  

The court noted that the first question when 

considering the political question doctrine is the 

extent to which the case requires a review of military 

decisions. In a prior case, for example, the court had 

held the doctrine applied to the design of a dog 

kennel (from which a dog escaped and caused 

injury), as it was the military itself that had designed 

the kennel. In contrast, the Preston plaintiffs claimed 

the contractor was negligent precisely because it 

deviated from the Navy’s maintenance procedures.  

The second question is whether a judicial review of 

the case would interfere with military strategy or 

judgment. The contractor claimed it was possible 

that it was the Navy itself that was responsible for 

the accident due to its own faulty maintenance. But 

the court held that, even if that were so, the inquiry 

would still be one of “mechanical, not military, 

expertise” – and so the political question doctrine 

was not implicated.  

While not invoked by the Preston court, the political 

question doctrine can be useful as a defense where a 

claim is centered on military or governmental 

discretionary policy decisions that leave little 

discretion to the private defendant, akin to the 

government contractor defense. 

Preston v. M1 Support Servs., L.P., 2022 Tex. LEXIS 

63 (Tex. 2022). 

Florida Court of Appeals 
Reverses Denial of Helicopter 
Manufacturer’s Motion to 
Dismiss, in Suit Asserting Strict 
Liability and Negligence Claims, 
Due to Lack of Personal         

                      Jurisdiction 

Kristi J. Doughty, Wilmington, kdoughty@schnader.com  

On April 4, 2019, a helicopter in flight to Sarasota, 

Florida suffered engine failure, forcing an emergency 

landing in a busy intersection. A piece of the 

helicopter blade flew through the windshield of a 

pickup truck, striking and instantly killing the 

passenger and causing the driver nonfatal injuries. 

The passenger’s estate and the driver sued the 

helicopter manufacturer, the company that had 

performed maintenance on the accident helicopter, 

and others, asserting claims for strict liability and 

negligence due to failure to properly diagnose, repair 

and transport the helicopter. Plaintiffs also sued the 

manufacturer of an air inlet duct that allegedly 

caused engine failure.  

In Florida, courts apply a two-step test to determine 

whether a Florida court may exercise personal 

jurisdiction over a nonresident defendant: (1) does 

http://www.schnader.com/wp-content/uploads/2021/12/PA-Supreme-Court-Issues-Major-Jurisdictional-Decision-12-24-21-5.pdf
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the complaint allege “sufficient jurisdictional facts to 

bring the action within the ambit of the [long-arm] 

statute”; and (2) if it does, whether “sufficient 

minimum contacts are demonstrated to satisfy due 

process requirements.” A defendant can commit a 

tort in Florida even if not physically present in the 

state, for instance via telephonic or electronic 

communications. Although the defendant gave 

instructions to the plaintiffs in Florida, the court 

concluded that providing such instructions did not 

constitute a tort committed within the state.  

The plaintiffs also alleged the manufacturer was 

subject to personal jurisdiction under Florida state 

law because its products, although manufactured 

outside of the state, injured the plaintiffs while used 

in the ordinary course of commerce within the state. 

The court agreed that the helicopter manufactured 

out-of-state caused injury in Florida, but held that 

the plaintiffs failed to prove the second step – that 

the defendants had sufficient minimum contacts 

with Florida. The court distinguished the Supreme 

Court’s recent Ford decision by finding that the 

manufacturer, a small company with a single facility 

in another state that produced fewer than fifty 

helicopters in 2020, had no employees in Florida and 

did not “purposely avail” itself of the Florida market.  

This case illustrates the fact-specific analysis 

necessary in most aviation cases when a defendant 

challenges personal jurisdiction, as well as the 

importance of distinguishing the very fact-specific 

Ford case. Indeed, in the short time since the Ford 

decision, it has not proven to be the death knell to 

defenses based on lack of specific jurisdiction that 

many aviation defendants initially feared.  

Robinson Helicopter Co. v. Gangapersaud, 2022 Fla. 

App. LEXIS 19 (Fla. Ct. App. Second Dist. Jan. 5, 

2022). 

Central District of California 
Finds Federal Standards 
Preempt State Law Negligence-
Based Claims Arising From In-
Flight Fuel Dump 

Lee C. Schmeer, Philadelphia  

                            lschmeer@schnader.com  

In In re Delta Air Lines, Inc., a California federal 

district court held that the plaintiffs’ claims arising 

under state law negligence theories were impliedly 

field preempted by the Federal Aviation Regulations 

(“FARs”) addressing various aspects of in-flight 

procedures. The case arose when an airliner dumped 

fuel as it was returning to the departure airfield for 

an emergency landing after experiencing a 

compressor stall in one of its two engines shortly 

after takeoff. The plaintiffs were residents who 

owned properties allegedly damaged by the released 

fuel. In addition to the negligence claims against the 

airline, the plaintiffs also alleged non-negligence 

torts including trespass, nuisance, ultrahazardous 

activities, and battery. 

The airline filed a motion to dismiss in which it 

argued that “federal law provides the exclusive 

standards for determining air carrier liability for 

alleged flight safety violations.” The court agreed to 

dismiss the plaintiffs’ negligence-based claims, 

finding the field of air safety (including the fuel 

jettisoning at issue here) was impliedly preempted by 

the FARs addressing fuel jettison and the relevant 

guidance contained in the airline’s FAA-approved 

flight manual. The court did not dismiss the non-

negligence claims, reasoning that it was not yet clear 

whether the airline could be liable on those claims 

even if it complied with the federal standard of care 

– in other words, the court found that a conflict 

between state and federal law was not yet apparent. 

The court also found that the non-negligence claims 

were not expressly preempted by the Airline 

Deregulation Act because the flight path was not a 

standard “route” flown by the airline. The court 

granted the plaintiffs leave to amend the negligence 

claims in the operative complaint following a 

subsequent determination of the applicable federal 

standard of care. 

While preemption of state law products liability 

claims has been the most contentiously litigated and 

well-publicized area of aviation preemption law in 

recent years, it is important to remember that courts 

generally hold that in-air operations (i.e., from gear 

up to touchdown) are subject to a federal standard 

of care, and thus claims arising from alleged in-air 

safety violations often are ripe for arguments that 

state law standards of care must give way to those 

set forth in the FARs.  

In re Delta Air Lines, Inc., 2021 U.S. Dist. LEXIS 

253478 (C.D. Cal. Nov. 19, 2021). 

https://www.schnader.com/attorneys/lee-c-schmeer/
mailto:lschmeer@schnader.com
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A Single Engine Certificate in 
the Hand is Not Worth Two in 
the Insurance Policy 

Stephen J. Shapiro, Philadelphia 

sshapiro@schnader.com  

The Cessna T337GP “Skymaster” is not a typical twin 

engine aircraft, with one engine mounted on each 

wing. Rather, the Skymaster sports a “push-pull” 

configuration, with one engine mounted on the nose 

of the aircraft and the other mounted at the rear of 

the fuselage. Although the Skymaster’s 

engine configuration is atypical, it nevertheless is a 

multiengine aircraft. An attentive insurer relied on 

that fact to escape a claim for damage caused to a 

Skymaster during a flight operated by a pilot who 

held only a single engine rating.  

While flying from Memphis to Tampa Bay, the pilot 

of the Skymaster had to make an off-field emergency 

landing, resulting in damage to the aircraft. The 

owner of the aircraft filed a claim with its insurer 

under a policy that only provided coverage when a 

pilot holding a multiengine rating flew the 

Skymaster. Because the pilot who operated the 

accident flight had only a single engine certificate, 

the insurer denied the claim. 

The owner sued the insurer in the U.S. District Court 

for the Middle District of Florida, seeking a 

declaration that the policy provided coverage for the 

damage to the aircraft. Although the owner 

conceded that the pilot did not have a multiengine 

certificate, it explained that the pilot had trained 

with a certified flight instructor, who endorsed the 

pilot’s logbook with a certification that the pilot was 

proficient to fly solo in the Skymaster. The owner 

argued that the flight instructor’s certification 

qualified as a “multiengine rating” within the 

meaning of the insurance policy.  

The court disagreed, holding that it could not 

“rewrite the unambiguous terms” of the insurance 

policy “simply because [the pilot] engaged in solo 

training that was permissible under the [federal 

aviation] regulations, but not under the Policy.” 

Therefore, the court concluded that the insurer 

properly denied coverage and granted summary 

judgment in favor of the insurer.  

Neubert Aero Corp. v. Starstone Nat’l Ins. Co., 2021 

U.S. Dist. LEXIS 203375 (M.D. Fla. Oct. 21, 2021) 

(Lammens, M.J.) (Report and Recommendation 

adopted, 2021 U.S. Dist. LEXIS 220849 (M.D. Fla. 

Nov. 16, 2021)).  

Illinois Federal Court First to 
Follow Sixth Circuit’s Opinion in 
Doe v. Etihad, Holding That 
Emotional Injuries Need Only Be 
Accompanied by Bodily Injury 

Barry S. Alexander, New York,  

                            balexander@schnader.com  

In Oshana v. Aer Lingus Limited, the plaintiff alleged 

that while she was seated on the toilet during a flight 

from Chicago to Dublin, a crew member told her to 

return to her seat immediately. According to the 

plaintiff, before she had time to pull her pants up, 

the crew member unlocked the lavatory door from 

the outside, grabbed her, and pushed her into her 

seat. She claimed physical pain from hitting the 

armrest when the flight attendants threw her into 

the seat, and emotional distress from “having her 

genitals exposed in front of others.” Aer Lingus 

countered that the plaintiff’s account was a 

fabrication, and that she was dressed and “fixing her 

trousers” when the crew member unlocked the door. 

Before getting to the main course, the district court 

disposed of a few appetizer issues. First, the court 

precluded Aer Lingus from introducing testimony 

that the plaintiff and her mother previously were 

escorted from a concert for using counterfeit or 

stolen tickets, which led her to get a prescription for 

anxiety. The plaintiff agreed to permit testimony 

about preexisting anxiety issues, and general 

testimony about an event in 2017 that led to her 

anxiety, but objected to any evidence detailing the 

underlying incident. The court agreed, holding the 

evidence/testimony regarding the counterfeit tickets 

inadmissible on the basis that Aer Lingus was using it 

to show a propensity for dishonesty.  

Second, the court limited Aer Lingus’ ability to refute 

the plaintiff’s factual allegations by pointing to lack 

of any evidence or testimony from another 

passenger, or any doctor other than the plaintiff’s 

expert. The court held that Aer Lingus could argue 

generally as to the insufficiency of the plaintiff’s 

evidence. It could not argue, however, that the lack 

of any photographs or testimony from other 

https://www.schnader.com/attorneys/stephen-j-shapiro/
mailto:sshapiro@schnader.com
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passengers of such an extraordinary event evidenced 

that it did not happen as the plaintiff alleged. Aer 

Lingus similarly could argue as to the lack of medical 

evidence but could not argue that the lack of 

testimony from any treating physician indicated that 

the plaintiff was lying about her injuries. 

Getting now to the main course, Aer Lingus argued 

that the plaintiff (1) could not establish a “bodily 

injury” as required under Article 17 of the Montreal 

Convention, and (2) could recover for emotional 

distress only to the extent it was caused by a bodily 

injury. Until the Sixth Circuit’s decision in Doe v. 

Etihad, few questioned that the Montreal 

Convention allowed recovery for emotional injury 

only when caused by a bodily injury, as this was the 

rule adopted by many courts under the Warsaw 

Convention, and the Montreal Convention did not 

substantively change the language of Article 17.  

In becoming the second court to reject the causation 

requirement, the district court relied upon two key 

flaws in Aer Lingus’ arguments: 

1. Aer Lingus argued that the plaintiff’s position 

ignored that the Montreal Convention drafters 

tried wherever possible to retain the language of 

the Warsaw Convention with the purpose of not 

disrupting existing jurisprudence. In rejecting this 

argument, the court looked at Ehrlich v. 

American Airlines, Inc., 360 F.3d 366 (2d Cir. 

2004), one of the most frequently cited cases on 

this issue.  

In Ehrlich, the Second Circuit deemed the 

language of Article 17 ambiguous on this issue. 

For that reason, the appellate court looked to 

the purpose of the Warsaw Convention (the 

operative treaty for that case). Noting that the 

Warsaw Convention’s purpose was to protect air 

carriers and foster a new industry rather than 

provide a full recovery to injured passengers, the 

Second Circuit held that “[b]y reading Article 17 

in a narrow fashion to preclude a physical injury 

from exposing a carrier to liability for unrelated 

mental injuries, we respect that legislative 

choice.”  

Unlike the Warsaw Convention, the purpose of 

the Montreal Convention was to provide 

passengers with a full recovery. Thus, the district 

court found that the rationale in Ehrlich actually 

weighs against a causation requirement for 

recovery of emotional injury.  

2. Aer Lingus argued that “jettisoning the causal 

link requirement would effectively nullify the 

Supreme Court’s holding in Eastern Airlines, Inc. 

v. Floyd.” However, the district court determined 

that the Supreme Court in Floyd “explicitly 

declined to decide whether, as in Oshana’s case, 

a plaintiff may recover for ‘mental injuries that 

are accompanied by physical injuries.’”  

The district court also held that the plaintiff’s claims 

of bruising to her arm and hips as a result of hitting 

the arm rest when being pushed into her seat were 

sufficient to send the bodily injury issue to a jury. 

Adding the Northern District of Illinois’ decision here 

to the Sixth Circuit’s decision in Doe v. Etihad, it 

appears that the aviation industry now has a serious 

fight as to whether emotional injuries are 

recoverable under the Montreal Convention as long 

as there is an accompanying bodily injury. This, of 

course, is potentially significant, as one can imagine 

an array of minor bodily injuries that passengers may 

claim to support a potentially significant emotional 

injury. On a more positive note, the Central District 

of California went the opposite way on this issue in 

Bandary v. Delta Air Lines, Inc., 2019 U.S. Dist. LEXIS 

232295 (C.D. Cal. Oct. 11, 2019).  

Oshana v. Aer Lingus Limited, 2022 U.S. Dist. LEXIS 

8176 (N.D. Ill. Jan. 12, 2022). 

Federal Law Preempts State 
Common Law Claims Against 
Former Owner of Airliner 
Involved in Multi-Fatality 
Accident in Cuba 

J. Denny Shupe, Philadelphia  

                            dshupe@schnader.com  

On May 18, 2018, a 39-year-old Boeing 737 aircraft 

leased by a Mexican company and operated by 

Cuba’s flagship carrier, Cubana, crashed shortly after 

takeoff near Havana; 112 people were killed in this 

tragic accident. 

In addition to suing the airline and the aircraft 

manufacturer, among others, the plaintiffs sued a 

former owner of the aircraft, Wells Fargo Trust 

Company. Wells Fargo had purchased the aircraft in 

https://www.schnader.com/attorneys/j-denny-shupe/
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2005, and sold it to a Mexican company in 2008, 

approximately ten years before the accident. Wells 

Fargo asserted that it had not possessed or 

controlled the aircraft during the three years of its 

ownership, between 2005 and 2008. 

The plaintiffs alleged that when Wells Fargo sold the 

aircraft in 2008, it was “defective and unreasonably 

dangerous” and “had defects in the flight control 

surfaces, the rudder and rudder control system, the 

rudder power control unit rods, the aircraft stabilizer, 

and more generally, the engine.” The plaintiffs also 

alleged that Wells Fargo “bought and sold the plane 

without including any warnings about the effect of 

aging on the plane,” and was liable because of 

“failure to correct, remedy and repair the dangerous 

and defective conditions,” for selling the aircraft “in 

an unsafe condition,” and for “negligent failure to 

inspect and discover” the alleged defects and 

dangerous conditions. 

Wells Fargo filed a Federal Rule 12(b)(6) motion to 

dismiss on various grounds, including its contention 

that the plaintiffs’ state common law tort claims 

were preempted under a provision of the Federal 

Aviation Act, 49 U.S.C. § 44112, which in a section 

entitled “Limitation of Liability” shields “owners and 

lessors from personal-injury liability if they did not 

have actual possession or operational control of the 

plane.” Specifically, the statute provides as follows: 

(b) Liability.—A lessor, owner, or secured party 

is liable for personal injury, death, or property 

loss or damage only when a civil aircraft, 

aircraft engine or propeller is in the actual 

possession or operational control of the lessor, 

owner, or secured party, and the personal 

injury, death or property loss or damage occurs 

because of— 

(1)  the aircraft, engine, or propeller; or 

(2)  the flight of, or an object falling from, 

the aircraft, engine or propeller. 

In granting the motion to dismiss and finding that the 

plaintiffs’ state common law claims were preempted 

and barred under federal law, the court rejected the 

plaintiffs’ contention that the statute did not apply 

because the plaintiffs purportedly were suing Wells 

Fargo “as a seller of the plane – not as an owner or 

lessor.” The court held that “as a matter of law, 

affixing the ‘seller’ label to Wells Fargo makes no 

substantive difference,” reasoning that if “non-

possessory, non-operating owners, lessors or security 

interest holders of an aircraft could be held liable 

after selling it, then that would shrink the supply of 

financiers for aircraft.” 

Finally, in granting the motion to dismiss without 

prejudice, the court stated that the plaintiffs “may 

propose an amendment to the complaint if they 

believe that preemption can be avoided with new 

allegations.” 

J.A.G.P. v. Aerolineas Damojh, S.A/ de C.V., 2022 

U.S. Dist. LEXIS 24858 (N.D. Ill. Feb. 11, 2022). 

Philadelphia County Court of 
Common Pleas Dismisses Action 
Against Foreign Corporation for 
Lack of Personal Jurisdiction 
Based on SCOTUS’ Ford Decision 

Brandy S. Ringer, Pittsburgh,  

                            bringer@schnader.com  

In 2018, plaintiffs Thomas and Linda Knox, residents 

of Pennsylvania, paid $32,688 to book a cruise 

operated by Seven Seas Cruises, d/b/a Regent Seven 

Seas Cruises (“Regent”). The cruise was scheduled for 

March 14, 2020 through March 30, 2020.  

On March 7, 2020, due to the Covid-19 pandemic, 

the plaintiffs cancelled their booking. Regent offered 

the plaintiffs a future cruise credit of $32,688.  

Regent ultimately cancelled the cruise on March 13, 

2020 and offered all passengers affected by the 

cancellation the option of a cash refund or a future 

cruise credit in the amount of 125 percent of the 

passenger’s booking. The plaintiffs requested a cash 

refund for their booking, but Regent denied the 

request because they cancelled their booking before 

Regent’s March 13 decision.  

The plaintiffs then filed a Complaint against Regent in 

the Court of Common Pleas of Philadelphia County. 

Regent timely filed preliminary objections (i.e., 

moved to dismiss) raising four issues, including the 

issue of personal jurisdiction. The court sustained the 

objection. 

The court found that it lacked general personal 

jurisdiction because Regent is a Panamanian 

https://www.schnader.com/attorneys/brandy-s-ringer/
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corporation with its principal place of business in 

Florida.  

The court also found that although Regent 

“purposefully directed its activities” at Pennsylvania 

by advertising there, including sending solicitations 

to the plaintiffs that led them to book the March 

2020 cruise, it lacked specific personal jurisdiction 

because the litigation did not arise out of or relate to 

Regent’s activities in Pennsylvania. In reaching its 

decision, the court cited to the U.S. Supreme Court’s 

recent Ford decision, noting that “[n]ot every 

relationship between a forum state and a foreign 

defendant will permit the exercise of specific 

jurisdiction.” Instead, the court determined that 

“specific jurisdiction over a foreign defendant that 

had purposefully availed itself of the forum-state’s 

laws, [only lies where] the injury-causing incident 

also occurred in the forum state.”  

The court found that Regent’s decision to cancel the 

cruise occurred in Florida. The court further found 

that the plaintiffs had no basis under the cruise 

contract to request a full cash refund, and therefore 

the injury-causing incident was not Regent’s denial of 

the plaintiff’s request for a refund. Thus, because the 

evidence established that the alleged injury-causing 

decisions did not occur in Pennsylvania, the court 

concluded it could not exercise specific personal 

jurisdiction over Regent, and dismissed the action.  

The court’s decision is a positive development for 

foreign defendants in Pennsylvania, and more 

particularly in Philadelphia County, which has a 

reputation as a plaintiff-friendly jurisdiction. We will 

continue to monitor this case, as the plaintiffs have 

appealed the decision to the Pennsylvania Superior 

Court, where it remains pending for disposition.  

Knox v. Seven Seas Cruises, S. De R.L., LLC, No. 525, 

2021 Phila. Ct. Com. Pl. LEXIS 36 (C.P. Phila. Aug. 10, 

2021). 

The National Transportation 
Safety Board Seeks to Codify 
Role as Lead Investigator of 
Commercial Space Accidents 

Peter Moomjian, New York 

pmoomjian@schnader.com  

On November 16, 2021, the National Transportation 

Safety Board (“NTSB”) proposed a new commercial 

space investigation rule that seeks to codify the 

NTSB’s role in investigating commercial space 

accidents and incidents. Currently, under 49 C.F.R. 

§831.20, the NTSB has statutory authority to 

investigate each accident involving civil aircraft in the 

United States. The proposed rule, 49 C.F.R. §§831.70-

831.81, addresses procedures for commercial space 

investigations stemming from an accident or incident 

involving commercial space launch or reentry. 

Under the proposed rule, the entity responsible for 

launching the commercial spaceflight must 

immediately notify the NTSB following an accident or 

incident. The entity must also preserve wreckage and 

records pertaining to the launch and maintenance of 

the vehicle involved. The proposed rule also codifies 

the NTSB’s authority to investigate the accident or 

incident, determine one or more probable causes, 

and issue recommendations to prevent future 

accidents and incidents. 

The proposed rule is in response to the burgeoning 

commercial spaceflight industry. In the past year, 

Blue Origin, Virgin Galactic, and SpaceX launched 

successful commercial spaceflights. As the industry 

matures, commercial spaceflight will become more 

common, and the unfortunate reality is that 

accidents and incidents are likely to occur. Whether 

the NTSB is the leading agency for investigating these 

accidents and incidents remains to be seen. The 

comment period for the proposed rule ended on 

January 18, 2022. The NTSB is in the process of 

reviewing the comments to determine whether to 

make any changes to the proposed rule.  

Time will tell if the NTSB or another agency will be 

responsible for leading investigations of commercial 

spaceflight accidents and incidents. We will continue 

to monitor this proposed rule and report on any 

further developments. 

Notice of Proposed Rulemaking: “Commercial Space 

Investigations,” Docket No. NTSB-2021-0008. 

 

This summary of legal issues is published for informational 

purposes only. It does not dispense legal advice or create 

an attorney-client relationship with those who read it. 

Readers should obtain professional legal advice before 

taking any legal action. 
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