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Attention New York Employers: It’s Time to Update  

Your Employee Handbooks Again  

By Lisa M. Brauner and Erica Briggs 

On January 12, 2023, the New York State Department 
of Labor (“NYSDOL”) published an updated Proposed 
Model Sexual Harassment Prevention Policy (“Pro-
posed Model Policy”), and provided a 30-day period, 
until February 11, 2023, for the public to comment on 
the proposed policy before a final version is adopted.  

The updated Proposed Model Policy includes a num-
ber of notable changes to NYSDOL’s 2018-issued 
model sexual harassment policy. Among other 

changes, the updated Proposed Model Policy includes: 

 A broadened scope of who is expressly covered 
under the policy to include those covered un-
der the New York State Human Rights Law 
(“NYSHRL”) (i.e., extending beyond employees 
to non-employees such as independent con-
tractors, vendors, gig workers, consultants, or 
any other individuals providing services in a 
workplace), and a statement that “covered in-
dividuals” are among those encouraged to re-
port instances of sexual harassment. 
 

 A statement that harassment need not be “se-
vere and pervasive” to be unlawful, that it is 
unlawful when it subjects an individual to infe-
rior terms, conditions, or privileges of employ-
ment, and that it can be harassing if it rises 
above petty slights or trivial inconveniences 
(like New York City’s law). 
 

 A more extensive definition of sexual harass-
ment and explanation that sexual harassment 
is gender-based harassment rather than solely 
“sexual” in nature and an explanation of gen-
der identity, with specific examples of gender-

based harassment including in the “virtual or 
remote” workplace.   
 

 Modified language about who can be a target 
of gender-based harassment and where it can 
occur (i.e., while working from home, on virtual 
meeting platforms, in messaging apps, on per-
sonal cell phones outside of work hours, etc.), 
and examples of how personal experience and 
history impacts how a person may react in the 
workplace. There are also additional examples 
of sexual harassment, including, but not lim-
ited to, “intentional misuse of an individual’s 
preferred pronouns.” 
 

 Additional examples of unlawful retaliation, re-
flecting recent changes in New York State’s Hu-
man Rights Law, which includes the disclosure 
of an employee’s personnel file as a form of 
unlawful retaliation when done in response to 
an individual making complaints or assisting in 
proceedings related to allegations of unlawful 
discriminatory practices by an employer. Addi-
tionally, the Proposed Model Policy requires 
employers to clarify that individuals are pro-
tected from retaliation in response to good 
faith complaints of unlawful harassment, even 
if the alleged harassment is unsubstantiated. 
 

 A section on “Bystander Intervention,” de-
signed to encourage non-supervisory employ-
ees to report unlawful harassment, which sug-
gests five “standard methods” for employees 
to intervene as bystanders. Supervisors and 
managers remain legally required to report  
any unlawful harassment they observe. 
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 A provision under Supervisory Responsibilities 
requiring management to “accommodate the 
needs of individuals who have experienced 
harassment” by taking necessary steps to en-
sure that the workplace is safe and supportive 
for them and that any such individuals are not 
subject to retaliation as a result of an investiga-
tion. 
 

 Language that employers will handle com-
plaints with “sensitivity” and stating that inves-
tigations will be started and completed “as 
soon as possible.” 
 

 Revisions to the “Legal Protections and Exter-
nal Remedies” section to reference the State’s 
recently issued, confidential sexual harassment 
hotline number, and a statement that individu-
als may file complaints with the New York State 
Division of Human Rights (“NYSDHR”) online 
via computer or mobile device as opposed to 
having to download and complete a form to 
mail. Employers may recall that, effective July 
14, 2022, NYSHRL §295 was amended to re-
quire the NYSDHR to implement a toll-free and 
confidential hotline (1-800-HARASS-3) for em-
ployees in New York State to lodge workplace 
sexual harassment complaint with the 
NYSDHR. Employers must include an explicit 
reference to this hotline in anti-discrimination 
policies and postings. 
 

Finally, the Proposed Model Policy indicates that its 
terms apply to other types of unlawful harassment, 
not just gender-based harassment. 

Once a final model policy is issued, employers may ei-
ther adopt the NYSDOL’s language or implement a pol-
icy that meets or exceeds the standards set forth in 
the NYSDOL’s final Model Policy. The NYSDOL indi-
cates, however, that no section of the model policy 
should be omitted from any tailored policy. Employers 
are, therefore, advised to monitor any further devel-
opments, including whether there are any changes to 
the Proposed Model Policy before its adoption by the 
NYSDOL and whether there is any litigation challeng-
ing it.  

Once the final version of the Proposed Model Policy is 
adopted, New York employers would be well-advised 
to review their employee handbooks and labor post-
ings and make any necessary updates to stay legally 
compliant. Employers should also review their em-
ployee handbooks to ensure compliance with recently 
enacted laws like New York State’s lactation accom-
modation law (NYS Labor Law Section § 206-c, requir-
ing covered employers to make reasonable efforts to 
provide a private room where an employee can ex-
press breast milk) and New York State Labor Law § 
215, prohibiting employers from “discharging, threat-
ening, penalizing, discriminating, or retaliating against 
an employee” because the employee has taken any 
lawful absences (that law takes effect on February  

20, 2023).   

This summary of legal issues is published for informa-

tional purposes only. It does not dispense legal advice or 

create an attorney-client relationship with those who 

read it. Readers should obtain professional legal advice 

before taking any legal action. 
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