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Good Intentions Do Not Suffice: The Third Circuit Insists  

That a Mass Tort Debtor Seeking Chapter 11 Protection  

Be in Immediate Financial Distress 

Decision: In re LTL Management, LLC, Nos. 22-2003 to 
22-2011 (3rd Cir. Jan. 30, 2023) 
 

This is an important opinion for litigants in class  
actions and mass torts where the defendant seeks to 
reorganize and restructure its liabilities, as the Third 
Circuit has now clearly held good faith - and a success-
ful petition - under the Bankruptcy Code require immi-
nent financial distress.  

The Need for Reorganization 

Johnson & Johnson’s (J&J’s) subsidiary, Johnson  
& Johnson Consumer Inc. (Old Consumer), produced 
body powders that contained talc. After allegations of 
asbestos in talcum powder arose, Old Consumer be-
came subject to a tidal wave of lawsuits, and by 2021, 
there were over 38,000 separate actions that, for the 
most part, had been consolidated in multi-district liti-
gation in New Jersey.  

As Old Consumer had expended approximately  
$4.5 billion in judgments and fees by 2021 - and  
anticipated its contingent loss over the next two years 
at $2.4 billion and that its ongoing losses would be 
equally as substantial - it determined restructuring of 
its debt was required. 

The Texas Two-Step 

Under Texas law, an organization may reorganize into 
what is counter-intuitively termed a “divisional mer-
ger,” where a single entity splits in two, dividing its  
liabilities and assets between them. Once completed, 
the original organization ceases to exist. 

Although there were more than two steps, ultimately 
Old Consumer was split into two entities: its liabilities 

were allocated to a North Carolina limited liability 
company, LTL Management LLC (LTL), and its produc-
tive business assets were allocated to a new Johnson 
& Johnson Consumer Inc. (New Consumer). 

LTL is more than just talc-related liabilities and has 
been well-funded with assets; in particular, it has  
a Funding Agreement with J&J and New Consumer to 
pay LTL “cash up to the value of New Consumer for 
purposes of satisfying talc-related costs.” At that time, 
New Consumer was valued at $61.5 billion, and J&J 
had equity in excess of $400 billion with $31 billion  
in cash. 

Chapter 11 in the Bankruptcy Court 

LTL originally filed its Chapter 11 petition in North  
Carolina, but that court transferred the case to the 
District of New Jersey, finding LTL’s choice of North 
Carolina was merely an attempt to “manufacture 
venue” in a jurisdiction where the standard for  
dismissal was much more stringent. 

In the New Jersey Bankruptcy Court, a group of talc 
claimants moved to dismiss the Chapter 11 petition 
asserting it was not filed in good faith. The Bankruptcy 
Court disagreed and found the petition served a valid 
bankruptcy purpose by creating a trust for the claim-
ants’ benefit that it characterized as “the optimal 
venue for redressing the harms of both present and 
future talc claimants.” 

Reversal and Remand for Dismissal 

The Third Circuit found the Bankruptcy Court’s  
decision problematic in a number of ways: 
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 The lower court improperly focused on Old Con-
sumer and how the litigation had negatively  
affected the now-dissolved corporation. 

 It hardly considered LTL’s right to at least $61.5 bil-
lion under the Funding Agreement, which would be 
paid by New Consumer and/or J&J - the latter of 
which had an “exceptionally strong balance sheet.” 

 In fact, the Third Circuit characterized this arrange-
ment as a “funding backstop, not unlike an ATM 
disguised as a contract.” 

 Without much evidence, the Bankruptcy Court de-
termined that legal fees of $190 billion and meso-
thelioma claims over $15 billion were looming - 
something the Third Circuit characterized as “con-
jecture” and “back-of-the envelope forecasts of hy-
pothetical worst-case scenarios.” 

 The lower court had ignored the possibility of set-
tlement, and in particular, that despite large judg-
ments and payouts in the 2010’s, by the time of re-
organization, Old Consumer had begun successfully 
settling many of the lawsuits for far less; moreover, 
only a minority of those that did proceed to trial  
resulted in verdicts against Old Consumer. 

 Likewise, the lower court ignored the possibility of 
a global settlement, something that previously had 
been tentatively agreed-to, but fell through. 

The Third Circuit concluded that LTL, as a shell com-
pany formed to manage the talc-related claims, was 
well-funded to do so; therefore, it could not be said 
that it “faced any serious financial and/or managerial 
difficulties calling for the need to reorganize… At best 
the filing was premature,” and the petition was not 
filed in good faith. 
 

Key Takeaways: 

 The relevant inquiry for determining good faith is 
whether the debtor, itself, is in financial distress, 
not its bankruptcy predecessor that was dissolved 
during corporate restructuring. 

 The level of distress required is high; the debtor 
must be “on the verge of a fatal financial plum-
met.” 

 While insolvency isn’t strictly required, Chapter 
11’s purpose of providing the best possible out-
come when there are insufficient assets is a key 
consideration; i.e., the bankruptcy purpose is not 
met when there are sufficient assets. 

 Even a well-intentioned bankruptcy filing will fail 
when the debtor is not financially distressed. 

 The entire financial condition of the debtor must be 
considered, and factually unsupported, hypothet-
ical, worst-case scenarios must not. 

 While “it is not bad faith to seek to gain an  
advantage from declaring bankruptcy… filing to 
change the forum of litigation where there is no  

financial distress raises … the specter of abuse.”  
  

This summary of legal issues is published for informa-

tional purposes only. It does not dispense legal advice or 

create an attorney-client relationship with those who 

read it. Readers should obtain professional legal advice 

before taking any legal action. 
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