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Updated Standards for Phase I Environmental Assessment 

By Megan E. Harmon 

On December 15, 2022, the United States Environ-
mental Protection Agency (“EPA”) finally recognized 
ASTM Standard E1527-21 as satisfying the All Appro-
priate Inquiry (“AAI”) Rule (40 CFR Part 312), the 
standard which is used to evaluate the environmental 
condition of commercial property. The EPA issued pro-
posed rules in early 2022 and then withdrew them 
later in 2022. This ASTM standard updates ASTM 
E1527-013 adopted in 2013. This new version, as well 
as the old ASTM E1527-13 standard, are intended to 
satisfy the requirements of AAI. They are and will be-
come the standard for environmental assessments or 
what are called a Phase I. 

HISTORY 

The Comprehensive Environmental Response, Com-
pensation, and Liability Act (“CERCLA”) has long been 
known to impose strict liability on landowners of con-
taminated property. Under CERCLA, liability for reme-
diation obligations could be assessed even where the 
purchaser had no idea that the property contained 
contamination or was used in a manner that logically 
could lead to contamination. Early on in the life of 
CERCLA the concept of an innocent purchaser was  
developed to protect truly innocent purchasers of 
such properties.  

This theory was equitable and established limited lia-
bility where the potential buyer undertook some de-
gree of due diligence but the property eventually 
showed contamination. This theory was also used 
when a buyer obtained title to the property through 
inheritance or other means where the property owner 
had no way of knowing the use of the property would 
likely lead to contamination on site. 

In 2002, with the Small Business Liability Relief and 
Brownfields Revitalization Act, CERCLA was amended 
to require the EPA to create regulations establishing 
standards for those parties availing themselves of the 
innocent purchaser defense. AAI was developed and 
required that a party seeking protection of an inno-
cent landowner defense to undertake a specific scope 
of inquiry related to the prior and current use of com-
mercial property. This base line inquiry includes his-
torical analysis of the property, current uses, and 
whether contamination would be “likely” based on its 
usage. This standard became ASTM E1527-13.    

WHAT’S NEW 

The newer ASTM E1527-21 (actually developed in 
2021) contains revised and new definitions, making 
certain requirements of the resulting report stronger 
and clearer than those set forth in ASTM E1527-13, 
with a number of the changes technical or nuanced. 
To a purchaser of commercial property important  
provisions include: 

(i) Revising the definition of “Recognized Environ-
mental Condition” (“REC”) and placing parame-
ters around the term “likely” to be more defini-
tive.  

(ii) Revising the terms “Historical Recognized  
Environmental Conditions” (“HREC”) and “Con-
trolled Recognized Environmental Conditions” 
(“CREC”).  

(iii) Use of the term “property use limitations”  
rather than “property use restrictions” to give  
a broader scope to impacts.  
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ASTM E1527-21 requires appropriate due diligence  
in the search for environmental liens, typically accom-
plished through a title search. The new standard also 
provides clarification on what are RECs, CRECs, and 
HRECs, and that the property subject to the report be 
more specifically defined, that an environmental pro-
fessional review aerials, topo maps, and the like, if 
available, if not available, state the reason for the 
omission.   

The -13 Standard is still permitted although the new 
standard -21 will be effective in February 2024. A key 
clarification to the -21 standard is that the report gen-
erated is presumed to be viable if completed no more 
than 180 days prior to the transaction or up to one 
year if certain provisions of the report are updated in-
cluding inquiry as to uses and interviews. 

TAKEAWAYS 

The hot topic in the environmental/land use arena is 
per-and polyfluoroalkyl substances (“PFAS”) and com-
monly called “forever chemicals”. These and other 
emerging contaminants are not addressed under the 
new standard, except via a footnote discussing “non-
scope” inquiry.  

These chemicals, as well as others, are currently being 
reviewed by the EPA for testing, regulation, and reme-
diation. There is some thought that these “forever 
chemicals” are so pervasive that most industrial and 
even perhaps commercial properties contain PFAS. 
Any review of property should include an analysis of 
whether the presence of these chemicals is from han-
dling or processing of chemicals containing PFAS or 
does the presence of PFAS arise from handling prod-
ucts containing these chemicals. There are also state 
and local initiatives to regulate these chemicals. These 
proposed state regulation of “forever chemicals” may 
have a significant impact on the cleanup or future use 
property. Once a chemical is considered a “hazardous 
substance” under CERCLA inquiry as to the substance 
is required in AAI. PFAS is being discovered on a wide 
scale basis, and there is no risk free course of action 
where these are discovered. However if the property 
in question has environmental impacts from other 
sources, the presence of PFAS may create a greater 
risk of passing the regulatory thresholds for cleanup.  

What should a prospective purchaser consider?  

- Which ASTM Standard is appropriate at this 
time?  

- When to undertake the AAI and understand  
a previous report will not give you the protection 
you think it may.  

- Whether the report on the property should in-
clude non-scope items – emerging contaminants 
and to what degree? 

- A title search must be conducted related to any 
transfer of commercial or industrial property to 
address inquiry as to environmental liens.  

- Use of a professional environmental firm that 
has significant experience in performing  AAI re-
views that will assess the risk potential of the 
property and adjusts the interview inquiry to the 
property and future use, not a firm that uses 
standard checklists and template reports, these 
may not satisfy regulators.  

- ASTM 1527-21, much like ASTM 1527-13, does 
not address compliance matters of the occupant, 
which of course can impact the environmental 
condition of the property. A compliance review 
may be warranted. 

The EPA has acknowledged that the adoption of this 
new ASTM Standard is not EPA regulation. However, 
ASTM E1527-21 will become the standard for inquiries 
in the near future. Careful review of any proposed AAI 
document, report, or Phase I should be undertaken to 
address transaction-specific issues or concerns and 
constituents that may be of concern whether or not 
they are now deemed hazardous substances. Environ-
mental Assessments or Phase I’s are no longer a check 
the box item for commercial property acquisitions. 
Understanding RECs, HRECs, and CERCs, and any  

future uses of the property should be considered.  

This summary of legal issues is published for informa-

tional purposes only. It does not dispense legal advice or 

create an attorney-client relationship with those who 

read it. Readers should obtain professional legal advice 

before taking any legal action. 
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For more information about Schnader’s Energy  

& Environmental Practice Group, or to speak with  

a member of the firm, please contact: 

 
Energy & Environmental Practice Group 

 

Megan E. Harmon 

Co-Chair, Energy & Environmental Practice Group 

412-577-5209 

mharmon@schnader.com  

 

Robert L. Collings 

Co-Chair, Energy & Environmental Practice Group 

215-751-2074 

rcollings@schnader.com  
 
www.schnader.com 
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