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Website Compliance with the ADA: What’s New? 

By Lisa M. Brauner, Eric Garcia, and Gary N. Smith

Title III of the Americans with Disabilities Act of 1990 
(“ADA”) prohibits discrimination on the basis of disa-
bility by businesses and nonprofit organizations in the 
“full and equal enjoyment of the goods, services, facil-
ities, privileges, advantages, or accommodations of 
any place of public accommodation by any person 
who owns, leases (or leases to), or operates a place of 
public accommodation.” Put another way, Title III of 
the ADA requires “places of public accommodation” to 
be accessible to the disabled. 
 

The ADA was enacted, however, before the first web-
site was launched on the internet in 1991. Organiza-
tions have struggled for years with a lack of clarity on 
whether their websites and mobile applications are 
“places of public accommodation” under the ADA and 
thus, need to be accessible to the disabled to comply 
with the law. This lack of clarity stems from the U.S. 
Department of Justice’s (“DOJ”) failure to issue clear 
guidance and a split in the federal circuit courts on 
whether and when a website can be a “place of public 
accommodation.” 
 

DOJ’s Guidance on Website Accessibility and the ADA 
 

On March 18, 2022, the DOJ published guidance con-
cerning website accessibility and its interplay with the 
ADA, noting that “[e]nsuring web accessibility for peo-
ple with disabilities is a priority for the Department of 
Justice.” The DOJ has taken the position that the ADA 
applies to all goods, services, privileges, or activities 
offered by places of public accommodation, including 
those offered on the worldwide web. The DOJ’s pub-
lished guidance explains how entities covered under 
the ADA’s definition of “a place of public accommoda-
tion” and state and local governments (covered under 
Title II of the ADA) can make their websites accessible 
to people with disabilities “in line with the ADA’s re-
quirements.” 

The DOJ’s guidance addresses the importance of web-
site accessibility; types of barriers people with disabili-
ties encounter on inaccessible websites; when the 
ADA requires web content to be accessible; tips on 
making content and websites accessible; and a com-
mitment to website accessibility as a DOJ priority. 
However, despite the DOJ’s affirmations, the guidance 
does little to clarify the legal authority on which it re-
lies to determine what qualifies as a place of public ac-
commodation to the extent it differs from the ADA’s 
definition of “places of public accommodation.” Nor 
has the DOJ published regulations as to the standards 
that websites will be held to and how the DOJ will en-
force those regulations. The DOJ has, however, posted 
its settlement agreements of ADA compliance reviews 
which give some insight into the DOJ’s perspective. 
 

For instance, the DOJ initiated a compliance review 
under Title III of the ADA and its regulations of 
whether individuals with disabilities had full and equal 
enjoyment of the goods, services, etc., offered by Rite-
Aid pharmacy through its online vaccination registra-
tion portal. The DOJ found that Rite Aid’s COVID-19 
Vaccine Registration Portal was not accessible to some 
people with disabilities, including visually impaired in-
dividuals who use screen-reading software and those 
who have a hard time using a computer mouse. The 
DOJ found that the calendar on Rite Aid’s website 
used for scheduling vaccine appointments did not 
show screen reader users any available appointment 
times, and people who use the tab key instead of a 
computer mouse could not make a choice on a con-
sent form required before scheduling their appoint-
ment. The DOJ and Rite Aid entered into a settlement 
agreement which required Rite Aid to make content 
about the COVID-19 vaccine, including the forms for 
scheduling an appointment, conform to the Web  
Content Accessibility Guidelines (WCAG) and fix any 
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problems that keep people with disabilities from being 
able to use these pages. 
 

On July 27, 2022, the DOJ announced its intent to 
begin the rulemaking process to enact website acces-
sibility regulations applicable to state and local gov-
ernments under ADA Title II. The DOJ’s articulated 
purpose in enacting regulations is that “many web-
sites from public entities (i.e., State and local govern-
ments) fail to incorporate or activate features that en-
able users with disabilities to access the public entity’s 
programs, activities, services, or information online. 
The Department intends to publish a Notice of Pro-
posed Rulemaking (NPRM) to amend its Title II ADA 
regulation to provide technical standards to assist 
public entities in complying with their existing obliga-
tions to make their websites accessible to individuals 
with disabilities.” The DOJ intends to publish its notice 
of proposed rulemaking on ADA Title II digital accessi-
bility regulations by April 2023 and to receive public 
comment by no later than June 2023. 
 

This DOJ development is significant because, although 
the regulations would apply only to state and local 
governments subject to Title II, regulations applicable 
to private businesses under Title III may follow in simi-
lar form and substance. The Title II regulations should 
provide helpful answers to businesses such as: 

 When a website or app is considered ac-
cessible to the disabled and in compli-
ance with the ADA, including how acces-
sibility is measured and by which 
standards.  

 Whether a safe harbor period exists for 
websites to bring themselves into compli-
ance without the fear of being subject to 
litigation or a “cure” period to correct a 
deficient website.  

 Whether there will be an undue hardship 
defense or exceptions from compliance.  

 How third-party content on a website will 
be treated and whether it also needs to 
be made accessible to the disabled by the 
third party or the entity exhibiting the 
content on the website. 

With the DOJ’s announcement and launch of its up-
dated ADA website on November 18, 2022 (ADA.gov), 
the DOJ is signaling its intent to increase attention on 
educating the disabled on their rights under the ADA 
and educating those with responsibilities under the 
ADA about their legal obligations. See 
https://www.ada.gov/notices/2022/11/16/ada-
launch/. 
 

On February 21, 2023, the DOJ and the General Ser-
vices Administration (GSA) issued Section 508 Report 
to the President and Congress: Accessibility of Federal 
Information and Communication Technology. The re-
port addresses how accessible (or not) federal web-
sites and information and communication technology 
(ICT) are to people with disabilities. Section 508 of the 
Rehabilitation Act requires federal agencies to ensure 
that their ICT is accessible to people with disabilities, 
unless certain exceptions apply. Specifically, Section 
508 requires federal agencies to ensure that ICT de-
velop, procure, maintain, or use allows employees 
with disabilities and individuals with disabilities who 
are members of the public to have access to and use 
of information and data. This access should be compa-
rable to that available to employees and members of 
the public without disabilities. Section 508 requires 
the Attorney General to submit to the President and 
Congress reports containing information on and rec-
ommendations regarding the state of federal depart-
ment and agency compliance with Section 508. The re-
port states that its conclusions reflect data gathered 
from February 2021 through August 2022. The report 
audited 58 federal agency websites and found that 
55% of them had accessibility statements on their 
websites that needed remediation. Several large fed-
eral agencies had 50% or less of their tested websites 
in compliance with Section 508’s accessibility require-
ments, reflecting that the federal government also 
needs to address its internal accessibility deficiencies. 
 

Circuit Court Split 
 

The question of how and whether the ADA applies to 
digital and online content also continues to be unan-
swered by the courts. As noted in our prior Client 
Alert, Circuit Courts of Appeals and federal district 
courts are split on whether the ADA definition of 
“places of public accommodation” applies to websites. 
The First, Fourth, and Seventh Circuit Courts of  
Appeals have found that a website can be a place of 

https://www.ada.gov/
https://www.ada.gov/notices/2022/11/16/ada-launch/
https://www.ada.gov/notices/2022/11/16/ada-launch/
http://www.schnader.com/wp-content/uploads/2021/05/ALERT-New-Federal-Appellate-Decision-on-Website-Compliance-with-ADA-5-5-21.pdf
http://www.schnader.com/wp-content/uploads/2021/05/ALERT-New-Federal-Appellate-Decision-on-Website-Compliance-with-ADA-5-5-21.pdf
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public accommodation independent of any connection 
to a physical space. In contrast, the Third, Sixth, Ninth, 
and Eleventh Circuit Courts of Appeals have found 
that the term “place of public accommodation” ex-
cludes a website unless the website has some type of 
significant connection with a physical location. Recent 
court decisions reflect that there is disagreement 
among federal district courts even within the same Cir-
cuit regarding whether a website can be a place of 
public accommodation under the ADA. For example, 
there appears to be a split in view between federal 
district courts in the United States District Court for 
the Eastern District of New York (“E.D.N.Y.”) and in the 
United States District Court for the Southern District 
of New York (“S.D.N.Y”). In Winegard v. Newsday LLC, 
for instance, a deaf individual brought an action 
against a newspaper company alleging that the com-
pany’s failure to provide closed captioning on videos 
hosted on its website violated the ADA. There, a judge 
in the E.D.N.Y. ruled that a stand-alone website is not 
a place of public accommodation under the ADA be-
cause the text of the ADA refers to physical places. 
Similarly, in Martinez v. MyLife.com, Inc., an E.D.N.Y. 
case, a blind individual brought suit, alleging that the 
defendant’s website violated the ADA by being incom-
patible with his screen reader’s software. The Court 
similarly rejected the plaintiff’s argument that a web-
site could be a “place of public accommodation” un-
der the ADA because the text of Title III “contemplates 
inclusion of only businesses with a physical location.” 
 

In contrast, federal district court judges in the S.D.N.Y. 
have found that websites by themselves can qualify as 
places of public accommodation and are required to 
provide equal services to people with disabilities. In 
Romero v. 88 Acre Foods, Inc., a customer with a visual 
impairment alleged that a food company’s failure to 
design, construct, maintain, and operate its website to 
be fully accessible to and independently usable by cus-
tomers and other people with visual impairments vio-
lated the ADA. The Court rejected the E.D.N.Y.’s Wine-
gard and Martinez decisions, holding that the term 
“public accommodation” in Title III of the ADA encom-
passes private commercial websites that affect com-
merce with or without a nexus to a physical place.  

Similarly, in Tavarez v. Moo Organic Chocolates, LLC, 
another case in the S.D.N.Y., a legally blind person 
(who incidentally had filed this lawsuit along with  

99 other ADA website accessibility lawsuits in a 2-day 
period), asserted that the defendant’s website was in-
accessible to a visually impaired person’s screen-read-
ing device. The defendant, an online retailer, argued 
that—based on the ADA's list of places of public ac-
commodation that are governed by the ADA—a stand-
alone website could not be considered a "place of 
public accommodation" unless it was connected to a 
physical, brick-and-mortar location. The federal dis-
trict court judge noted, in its decision, that the United 
States Court of Appeals for the Second Circuit (the ap-
pellate court for the federal district courts in the Cir-
cuit) had not yet ruled on “whether there needs to be 
a nexus between the goods and services in question 
and a physical location in order to bring access to the 
goods and services of a business within the scope of 
Title III.” The Court nonetheless held that a “place of 
public accommodation” under the ADA includes pub-
lic-facing websites not tethered to a physical location. 
In so ruling, the Court stated that seven other courts 
in the S.D.N.Y. had also found that Title III of the ADA 
applied to websites. 
 

Recently, in Senior v. Zebit, Inc., another S.D.N.Y. web-
site-accessibility case, the Court approved a consent 
decree entered into between Zebit, Inc., an online 
marketplace, and the plaintiff, a visually impaired indi-
vidual, resolving all issues between the parties about 
whether Zebit’s website was inaccessible to visually 
impaired persons in violation of Title III of the ADA. 
The Court’s consent decree (a court-approved settle-
ment agreement) required Zebit to make reasonable 
efforts within two years of the date of the consent de-
cree to modify its website to substantially conform to 
WCAG 2.0 and/or WCAG 2.1 Level A and AA guide-
lines, making it accessible to persons with disabilities. 
Interestingly, the consent decree remains in effect un-
til the earlier of: (1) 24 months from the consent de-
cree’s approval date; (2) the date, if any, the DOJ 
adopts regulations for websites under Title III of the 
ADA; or (3) the date, if any, that the United States 
Court of Appeals for the Second Circuit finds that web-
sites are not public accommodations under Title III of 
the ADA. The court’s resolution in Zebit, illustrates the 
uncertainty that courts are confronting when it comes 
to the ADA and website accessibility. The United 
States Court of Appeals for the Second Circuit (which 
is the appellate court for the federal district courts in 
New York, Connecticut, and Vermont) has not yet 
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ruled on the issue of whether a website is a place of 
public accommodation under the ADA. 
 

At the U.S. Supreme Court level, in November, 2022, a 
hotel filed a petition for a writ of certiorari, in Acheson 
Hotels, LLC v. Laufer, asking the Supreme Court to take 
its appeal of a decision from the First Circuit Court of 
Appeals. The hotel seeks an answer from the Supreme 
Court as to whether a self-appointed Americans with 
Disabilities Act “tester” has Article III standing to chal-
lenge a place of public accommodation’s failure to 
provide disability accessibility information on its web-
site, even if she lacks any intention of staying at that 
place of public accommodation (i.e., a hotel). The First 
Circuit Court of Appeals ruled in Laufer v. Acheson Ho-
tels, LLC, No. 21-1410 (Oct. 5, 2022), that the individ-
ual, who was disabled and visually impaired, had 
standing to sue under Title III of the ADA even though 
she had no intention of visiting the hotel and had filed 
hundreds of similar lawsuits against other entities. 
Even though this case involves a question of standing 
related to what information hotels must provide to 
disabled individuals on their websites, perhaps the Su-
preme Court will also opine on the question of 
whether a stand-alone website is a place of public ac-
commodation. The case has been fully briefed. Follow-
ing briefing, the Supreme Court will decide if it will 
hear this case. 
 

Recent Congressional Effort to Provide More  
Clarity on Website Accessibility 
 

Congress has attempted to provide clarity on website 
accessibility requirements through proposed legisla-
tion. On September 28, 2022, the United States Sen-
ate (S. 4998) and the United States House of Repre-
sentatives (H.R. 9021) introduced the Websites and 
Software Applications Accessibility Act (“WSAAA”) 
which, if enacted, would have made it unlawful for 
businesses and nonprofit organizations to maintain  
inaccessible websites and software applications that 
exclude or otherwise discriminate against people with 
disabilities regardless of whether they have a physical 
location or are digital only. Thus, the law would have 
resolved the split among federal courts as whether 
websites are places of public accommodation under 
the ADA. However, those bills expired at the end of 
the last congressional session in December 2022, and 
it is unclear whether the WSAAA will be re-introduced 
in the current Congress. 

What Organizations Can Do Now 
 

According to some reports, a record number of Title III 
ADA website accessibility lawsuits were filed in federal 
court in 2022 (more than 3,250), up 21% from 2021. 
Website accessibility litigation is expected to continue 
as serial litigants and their attorneys see “low-hanging 
fruit” to pluck since there is a lack of clarity in the law 
and regulations regarding what entities are required 
to do and the ADA provides for attorneys’ fees as part 
of a remedy for a violation along with whatever de-
claratory and injunctive relief (and monetary dam-
ages) are being sought. 
 

As aptly noted by the U.S. Chamber of Commerce in 
its amicus curiae brief in the Acheson Hotel case in 
support of the hotel:  

“[t]he problem, however, is that the ‘unintended 
consequences’ of the ADA has been a prolifera-
tion of ‘widespread abuse’ by a small cadre of 
tester plaintiffs and their counsel responsible for 
serial litigation…[internal citations omitted]. The 
impetus of these serial lawsuits is not to benefit 
disabled patrons who actually intend to frequent 
businesses. Rather, given the statutory fee-shift-
ing provision,…, the ‘current ADA lawsuit binge is 
driven by the economics of attorney’s fees’…; see 
also H.R. Rep. 115-539 at 6 (2018) (surveying 
court decisions remarking that “the ADA’s statu-
tory scheme … has resulted in an explosion of pri-
vate ADA-related litigation that is primarily driven 
by the ADA’s attorneys’ fee provision”)…As many 
courts have commented, ‘[t]his type of shotgun 
litigation undermines both the spirit and purpose 
of the ADA’ because ‘the means for enforcing the 
ADA (attorney’s fees) have become more im-
portant and desirable than the end (accessibility 
for disabled individuals).’” 
 

The U.S. Chamber of Commerce further notes 
that small businesses and organizations are dis-
proportionately impacted by these lawsuits and 
often learn of alleged non-compliance of their 
websites with the ADA when they receive a court 
complaint by a tester plaintiff, because the ADA 
does not provide for that tester’s attorneys’ fees 
absent a complaint.  
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Until the United States Supreme Court weighs in as 
the final arbiter of these issues and/or there are clari-
fying federal regulations or legislation, businesses and 
nonprofit organizations will continue to face uncer-
tainty in how to proceed. In the interim, businesses 
and nonprofit organizations may want to consider tak-
ing the following measures to help mitigate potential 
legal and reputational risk: 

 Continue to monitor the DOJ’s rulemak-
ing effort related to Title II digital website 
accessibility regulations.   

 Evaluate whether your websites and soft-
ware applications are accessible to those 
with disabilities. Consider whether your 
websites and software applications and 
any content and links to other services or 
products meet the Web Content Accessi-
bility Guidelines (WCAG) 2.0 and/or 
WCAG 2.1 Level A and AA for accessibil-
ity. See https://www.w3.org/WAI/stand-
ards-guidelines/.  

 Review the DOJ’s guidance on how to 
make web content accessible to people 
with disabilities and familiarize yourself 
with common examples of website acces-
sibility barriers.  

 Consider auditing your website and soft-
ware application accessibility on a regular 
basis, particularly as you add or modify 
content to a website or electronic device 
or computer, including third-party con-
tent, and as new regulatory guidelines 
may develop. Also, seek input from indi-
viduals who may be impacted by your 
website’s or software application’s acces-
sibility.  

 Consider reviewing and, where needed, 
updating vendor agreements to ensure 
proper protocols for website and soft-
ware application accessibility under 
WCAG 2.0 and/or WCAG 2.1 Level A and 
AA are addressed.  

 Explore appropriate indemnifications of 
your organization and provisions to pro-

tect your organization in vendor con-
tracts and other agreements to help miti-
gate legal risk in the event of an ADA 
website accessibility lawsuit. 

 Consider training for those responsible 
for accessibility of websites and software 
applications to persons with disabilities, 
and ensure any third parties who may 
post material on your website are also 
aware of WCAG guidelines. Also consider 
how your organization will address repu-

tational risk in the event of a lawsuit.  

This summary of legal issues is published for informa-

tional purposes only. It does not dispense legal advice 

or create an attorney-client relationship with those who 

read it. Readers should obtain professional legal advice 

before taking any legal action. 
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