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Banks May Collect Fees From Principal of Long-Term Trusts 

Gina Passarella 
08-27-2009 
Wachovia and other banks across the state are viewing a recent Superior Court decision — which allows executors and 
trustees to take fees from the principal of long-term trusts — as a big win in their fight to modernize case law to suit the 
increasingly complicated world of trust management. 

The split panel in In re Estate of Anna E. Fridenberg , which deals with the estate of a woman who died in 1940, allowed 
for legislation to apply retroactively and trump the Pennsylvania Supreme Court's 1951 decision in In re Williamson's 
Estate .  

Williamson , which has long been used by state courts to block the retroactive application of newer legislation, said a 
1945 act repealing a 1917 law allowing trustees to take only one initial payment could not retroactively apply to trusts that 
were created under the 1917 law. 

Prior to the court's ruling Monday, announced in an opinion written by Senior Judge John T. J. Kelly Jr., an executor that
created a trust under the 1917 law and was paid a fee for that work was not allowed to collect any additional fees off the 
principal for any future management of that trust as a trustee. In the case of Anna Fridenberg's trust, it continues to be 
managed as part of its financial support of the Fridenberg Memorial Surgical Floor at Albert Einstein Medical Center. 

All fees paid to a trustee must be approved by a court. When another individual trustee of the Fridenberg trust died in 
2006, Wachovia filed an account covering the period from the end of the last fee payment in 1978 through March 2005. 
Within that account, it sought fees for commissions on principal for the period between June 1998 and March 2005. 
According to the bank's attorney, Carl Solano of Schnader Harrison Segal & Lewis, the fee amount was only worth about 
$45,000 and no one, including the hospital beneficiary and the attorney general, objected to the reasonableness of the 
fee. But the state attorney general filed an objection under Williamson, given the company that executed the trust, a 
predecessor to Wachovia, earned a fee for that work back in 1940. 

Solano said the bank wanted to take the case to court not for what he called a minimal fee but for the precedent. He said 
the Legislature has tried to fix the situation several times, but "everyone has been afraid to apply that" because of 
Williamson . 

While it would seem there would only be a few situations still in existence where a trustee also served as executor for a 
trust that was created before 1945, Solano said his client has between 100 and 200 of these cases and that is just at one 
bank. The Pennsylvania Bankers Association filed an amicus curiae brief in support of Wachovia's position. 
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Wachovia and many other large banks are the corporate successors to many smaller banks that were in existence at the 
time in question and that would often serve as executors of these trusts for local clients, Solano said. In Fridenberg's case, 
the trust was created by Fidelity-Philadelphia Trust Co., which is now part of Wachovia. 

The old rule of only receiving one fee for executing the trust may have made sense back in 1864 when a prior version of 
the 1917 law was first enacted and executors did little in the way of managing a trust after its creation, Solano said. But 
now, trusts are very complicated and require increased management and investment in a number of financial vehicles, he 
said. The Superior Court recognized that point in its opinion. 

"[W]e merely note here, as the Williamson court itself did, that it is the prerogative of the Legislature to amend the law to 
respond to such changes," Kelly said. 

Nils Frederiksen, deputy press secretary for the Attorney General's Office, said the decision was a surprise for the office. 
He said it is still reviewing the decision and its options moving forward. 

Trusts in the Court 

After the Williamson court declined to retroactively apply the 1945 law repealing the ban on multiple commissions, the 
state Legislature again amended the law in 1953 to allow dual commissions, according to the opinion. A 1965 opinion by 
the state Supreme Court, In re Scott's Estate , said a retroactive application of the 1945 and 1953 laws would greatly 
increase litigation and "'open a Pandora's box,'" Kelly said, citing Scott . 

But in 1967, the same court, in In re Ehret's Estate, said the court, several justices and members of the Orphans' Court in 
Philadelphia were concerned about the harsh rule given the significant changes in "financial and modern conditions" 
since 1864. That court said, under its King's Bench powers, it should allow the payment of interim commissions on 
principal to non-executor trustees of long-term trusts.  

That decision, Kelly said, effectively limited Williamson and Scott to their facts and preserved the executor/trustee 
restriction if trusts were created before 1945. 

The legislation was again amended in 1982 to apply to all trusts created before or after that date and then the state 
adopted the Uniform Trust Act in 2006, which specifically allowed for dual commissions when an entity served as both 
executor and trustee. 

The state attorney general argued in Fridenberg that the rule in Williamson still applied, given the facts of the case and a 
lack of any specific provision for trust fees in her will, Kelly said. The Philadelphia Orphans' Court granted the state's 
objection to the fees based on Williamson , Scott and Ehret . The court said the case law couldn't be superseded by the 
numerous legislative amendments. 

Wachovia argued on appeal the application of different statutes enacted from 1945 to 2006, some of which were 
expressly retroactive, would not violate the federal due process clause and the Superior Court agreed. 

Kelly said the express intent of Ehret to limit Williamson and Scott to their facts eliminated the perceived constraint of 
Williamson as precedential authority. The Williamson court dealt only with the 1945 law, which wasn't looking to 
retroactively apply the new rule allowing dual commissions, he said. The Legislature's clear intent in subsequent 
legislation to retroactively apply dual commissions cannot be ignored and isn't in violation of federal due process law, 
Kelly said.  

Judge Correale F. Stevens joined Kelly in the majority and Judge Richard B. Klein dissented. 
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Klein agreed that the result reached by the majority was "logical and preferable in light of the duties required of a 
trustee/executor," but couldn't agree that Ehret effectively rendered Williamson and Scott obsolete. 

Klein said he thinks the court is required to follow the Williamson rule until the state Supreme Court directs it to do 
otherwise. 

(Copies of the 20-page opinion in In re Estate of Anna E. Fridenberg, PICS No. 09-1408, are available from The Legal 
Intelligencer. Please call the Pennsylvania Instant Case Service at 800-276-PICS to order or for information. Some 
cases are not available until 1 p.m.) •  
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