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With the House approval of Senate Bill 3406, the
Senate’s  ADAAmendments Act of 2008 (the
“ADAAA”), by voice vote on September 17, 2008,
the way has been cleared for President Bush’s
expected signature on this legislation.  Having
received broad bi-partisan support, including the
support of organized business and labor, the
ADAAAwill overturn four U.S. Supreme Court
decisions that excluded many indivduals from
coverage by narrowly interpreting the definition of
“disabled” under the Americans with Disabilities
Act.  The ADAAA will require courts to interpret the
meaning of disability under the statute broadly,
consistent with the remedial purpose of the ADA.
This legislation will alter the manner in which
employers must evaluate the physical and mental
impairments of employees in the workplace, and is
certain to increase the number and types of
impairments that will be deemed disabilities and
accordingly must be accommodated.  

Mitigating Measures Will Not Be Considered

Three of the Supreme Court decisions that will be
nullified by the ADAAA1 held that “mitigating
measures”, devices or strategies that help
individuals control or cope with impairments must
be taken into account in determining whether an
individual is disabled within the meaning of the
ADA.  Such measures include medications, surgical
interventions, wheelchairs, braces, walkers,
crutches, prosthetic devices, canes, hearing aids,
sign language, the ability to comprehend verbal
speech visually, magnifying devices, white canes
and mastery of Braille.  House Majority Leader
Steny Hoyer (D-Md.) remarked for the record that
the result of those decisions has been to exclude
from the ADAmany people, such as those with

insulin-controlled diabetes, whom Congress always
intended to cover. “We never expected that people who
work to mitigate their disabilities would have those efforts
held against them,” he said. “We remedy that today.” 

Rep. Hoyer, who was a key player in enactment of the
original ADAin 1990, explained, “Our intent [in 1990]
was to be inclusive; civil rights bills are meant to be
interpreted broadly.”  His point was that the Supreme
Court justices got it  wrong in directing that impairments
are to be viewed in their mitigated or corrected state in
assessing whether they render employees disabled – i.e.,
unable to perform the essential functions of the job with or
without accommodation.  However,  the use of corrective
lenses will still be considered when determining whether
an individual is disabled under the ADA.

“Substantially Limits” And “Major Life Activity”
Redefined

The ADAAAwill overturn a fourth Supreme Court
decision2 which directed application of a narrow standard
in determining whether an employee with a physical or
mental impairment is “substantially limited” in major life
activities and, therefore, disabled under the Act.  In
essence, the Supreme Court directed that a “major life
activity” should be one of importance to daily life, and not
one merely of importance to performance of a job. The
ADAAA significantly relaxes the demanding standard
imposed by Supreme Court and provides that upon the
effective date of the ADAAA,  January 1, 2009,  an
impairment need only substantially limit one major life
activity to be considered as a disability under the ADA.  To
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ensure that the intent of the amended law is unmistakable,
the text of the ADAAAprovides an illustrative list of
“major life activities” including caring for oneself,
performing manual tasks, seeing, hearing, eating,
sleeping, walking, standing, lifting, bending, speaking,
breathing, learning, reading, concentrating, thinking,
communicating and working. The ADAAAalso ensures
that  the operation of major bodily functions is expressly
included in the definition of “major life activity”, thus
better addressing chronic impairments that often can be
substantially limiting and resolving a conflict among the
courts on the question.

Learning Disabilities Covered

Explicit legislative history clearly establishes that the
ADAnow is intended to protect persons with learning
disabilities who nevertheless achieve academic success.
The record specifically states that the bill would “re-
establish coverage” under the ADAfor “neurological
difficulties” such as dyslexia and other learning
disabilities. 

“Regarded As” Clarified

The ADAAAmakes it clear that if an employee or
applicant shows that he or she was subjected to an action
prohibited by the ADAbecause of perceived
impairment—irrespective of whether the person actually
has the impairment or whether the impairment really is a
“disability” under the ADA—then he or she will be
protected  under the ADA.  In other words, if an employee
or applicant is denied employment, or some term or
benefit of employment, because he or she is thought to be
disabled, the ADAis violated.  It makes no difference
whether the person really suffers from the impairment or
whether the impairment is a disability under the ADA.
However, the bill affirms existing case law holding that a
person claiming that he or she faced discrimination
because he or she was regarded as disabled is not entitled
to an accommodation under the ADAunless he or she was
in fact disabled.

Practical Effect

An employee stating an ADAclaim must first demonstrate
that he or she is disabled under the ADA.  Under present
law, this requires a showing that even considering any
mitigating measures used or taken, the plaintiff had an
impairment that substantially limited the performance of a

major life activity that was of central importance to most
people’s lives.  Failure to demonstrate that he or she was
disabled under that standard would lead to dismissal of the
claim. 

The ADAAAchanges all that.  After the Act becomes
effective, an ADAplaintiff will be required to demonstrate
only that he or she had a physical or mental impairment
that substantially limited performance of a single major
life activity, without regard to mitigation or correction,
and regardless of how broadly it impacted his or her life.
This standard is  far more relaxed, and should allow
employees to more readily establish that they are disabled,
and therefore protected by the ADA.  This will mean that
in bringing charges to the Equal Employment Opportunity
Commission (EEOC) and in litigation, employee
plaintiffs will more readily survive dismissal requests
based on the argument that they are not disabled under the
ADA.  This will shift the primary focus of the EEOC and
the courts far more often to the employer’s actions and
whether its challenged acts in fact were based on the
employee’s disability.  

Employers should educate their human resources
professionals and front-line managers well in advance of
January 1, 2009 about the new standards established by
the ADAAA for determining whether an employee or
applicant is protected as disabled.  It also would be
prudent to train managers in how to avoid “regarded as”
discrimination, and in handling requests for
accommodation under the expanded concept of
“disability” that will apply.u
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*                    *                    *
This document is a basic summary of legal issues. It
should not be relied upon as an authoritative statement of
the law. You should obtain detailed legal advice before
taking legal action. 
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