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The perceived problems surrounding so-called disclosure-only or nonmonetary settlements have 
long been well-known and widely discussed in merger and acquisition circles. The growing chorus of 
criticism gained ground in recent years, leading to a string of decisions in which Delaware’s Chancery 
Court began applying increasing levels of scrutiny to such settlements. 

This line of cases culminated with the Chancery Court’s 2016 decision in In re Trulia Inc. Stockholder 
Litigation, after which some commentators predicted the end for disclosure-only settlements.1 
Others wondered if the Delaware court’s increased scrutiny might simply provoke plaintiffs’ counsel 
to seek friendlier waters in alternative forums. 

A smattering of post-Trulia cases — including most notably the 7th U.S. Circuit Court of Appeals’ 
decision in In re Walgreen Co. Stockholder Litigation2 — indicated that other jurisdictions would follow 
Delaware’s lead. 

But recent decisions in New York, approving nonmonetary settlements with little scrutiny, have 
provided plaintiffs’ counsel with a potentially friendlier forum to bring their shareholder class actions.

WHAT ARE DISCLOSURE-ONLY SETTLEMENTS?

Disclosure-only settlements have been a point of contention for a number of years. They arise in 
the context of large corporate transactions where — critics allege — unscrupulous plaintiffs’ lawyers 
bring frivolous derivative actions which in most cases settle in short order for additional, nonmaterial 
proxy disclosures, broad waivers of liability for corporate officers, and excessive attorney fees for 
plaintiffs’ counsel. 

The history of such settlements, including their laudable roots in efforts to curtail corporate 
wrongdoing, was recently summarized by New York Supreme Court’s 1st Department Appellate 
Division: 

The rise of nonmonetary class action settlements began in the 1980s and continued 
into the 1990s, when complaints of corporate misconduct in the context of mergers and 
acquisitions prompted calls for corporate governance reforms. 

Often, the perceived need for reform led to the commencement of litigation as a means to 
address the misfeasance, which would result in settlements with provisions for corporate 
governance reform or other forms of equitable relief, such as additional disclosures to 
shareholders in proxy statements, and would be accompanied by an award of reasonable 
attorneys’ fees to shareholders’ counsel. 

During this period, appellate courts, including this court, often approved such settlements, 
viewing them as a useful tool in remedying corporate misfeasance .
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In the ensuing decades, however, the use of nonmonetary settlements became 
increasingly disfavored. Complaints arose that the remedies of “disclosure-only” and 
other forms of non-monetary settlements themselves proved problematic because 
they provided minimal benefits either to shareholders or to their corporations. 

Both courts and commentators came to view the shareholder class action in this 
context as a “merger tax” and as a cottage industry for the plaintiffs’ class action bar, 
used to force settlements of nonmeritorious suits and to generate exorbitant attorneys’ 
fees, causing waste and abuse to the corporation and its shareholders.3

This growing concern with a cottage industry of plaintiffs’ counsel exacting steep fees from 
corporate boards — together with a fear that even frivolous derivative actions could derail large 
transactions — led, in part, to the Delaware Chancery Court’s decision in In re Trulia. 

There, the court rejected a proposed settlement calling for only modest supplemental disclosures 
in exchange for a broad release of claims and $375,000 in attorney fees for plaintiffs’ counsel. 

In rejecting the settlement, Chancellor Andre G. Bouchard lamented that “far too often such 
litigation serves no useful purpose for stockholders” and “serves only to generate fees for certain 
lawyers who are regular players in the enterprise.” 

For this reason, Chancellor Bouchard opined that courts are obliged to closely scrutinize such 
settlements to ensure that the value to the shareholders is commensurate with the claims 
released and the fees generated by the attorneys.

In denying the proposed settlement in Trulia, Chancellor Bouchard acknowledged the concern 
that enhanced scrutiny would result in a shift of such litigation to other jurisdictions, but expressed 
the hope that “our sister courts will reach the same conclusion if confronted with the issue.”

Following Trulia, decisions from other jurisdictions, most notably a decision from the 7th Circuit, 
seemed to validate the Trulia court’s hope. 

In In re Walgreen Co., the 7th Circuit rejected a proposed settlement of a shareholder class that 
provided for six additional, immaterial disclosures which, the court concluded, “contained no new 
information that a reasonable investor would have found significant.” 

Adopting the standard expressed in Trulia, the court held such settlements may not be approved 
unless the supplemental disclosures are related to misrepresentations or omissions that are 
“plainly material” and correct the misrepresentations or omissions, not simply address them. 

RECENT DEVELOPMENTS

Even before Trulia, courts outside Delaware — and particularly in New York — had begun to 
scrutinize disclosure-only settlements more closely, rejecting proposed settlements that provided 
little benefit to shareholders. 

However, in recent months, some of those New York decisions have been overturned on appeal,4 
while other nonmonetary settlements have been approved at the trial court level.5 

In Gordon v. Verizon Communications Inc., decided in February, the Appellate Division reversed a 
lower court’s decision to reject a proposed nonmonetary settlement. 

In that case, defendant Verizon entered into a stock purchase agreement with Vodafone Group 
PLC whereby Verizon would acquire certain Vodafone subsidiaries holding a 45 percent interest in 
Cellco Partnership (doing business as Verizon Wireless). The transaction effectively transformed 
Verizon Wireless from a joint venture into a wholly owned subsidiary of Verizon. 

In September 2013 plaintiff Natalie Gordon filed a putative class action in New York state court, 
asserting that Verizon breached its fiduciary duty by overpaying for the Verizon Wireless stock. 
Subsequently, after Verizon filed a preliminary proxy statement, Gordon filed an amended 
complaint adding claims that Verizon failed to disclose material information regarding the sale. 

The Gordon court 
determined that the 
supplemental disclosures 
were beneficial to the class 
of shareholders since they 
provided “some additional 
benefit.”
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The parties quickly entered an agreement in principle and later submitted a stipulation of 
settlement to the court. The stipulation provided for a number of supplemental disclosures. 

It also provided that for the following three years, any disposition of greater than 5 percent of 
Verizon’s assets would require a fairness opinion from an independent financial adviser. 

The defendants also agreed not to oppose any application for plaintiffs’ attorney fees not to 
exceed $2 million. 

The lower court rejected the settlement, concluding that the supplemental disclosures “failed 
to materially enhance the shareholders’ knowledge about the merger” and that the corporate 
governance aspect of the settlement could limit Verizon’s flexibility in managing its assets.6 

The Appellate Division reversed. The appellate court recognized the “increasingly negative view of 
‘disclosure-only’ or other forms of nonmonetary settlements was reflected in decisions of courts 
in both Delaware and New York” but also cautioned that “[i]n its capacity as gatekeeper,” the  
court “has a responsibility to preserve the viability of those nonmonetary settlements that prove 
to be beneficial to both shareholders and corporations, while protecting against the problems 
with such settlements … in order to promote fairness to all parties.” 

Prior to Gordon, New York courts applied five factors to determine the fairness of proposed 
settlements in shareholder class actions: 

•	 The	likelihood	of	success.

•	 The	extent	of	support	from	the	parties.

•	 The	judgment	of	counsel.

•	 The	presence	of	bargaining	in	good	faith.

•	 The	nature	of	the	issues	of	law	and	fact.7 

To these factors, the Gordon court added two additional factors for New York courts to consider: 
whether the proposed settlement is in the best interests of the putative settlement class as a 
whole, and whether the settlement is in the best interest of the corporation. 

However, the court then conducted a fairly perfunctory analysis under this enhanced standard 
and concluded that the proposed settlement passed muster.

The Gordon court determined that the supplemental disclosures were beneficial to the class of 
shareholders since they provided “some additional benefit.” 

However, as the Trulia court observed of supplemental disclosures, “[g]iven that the newly added 
pieces of information were, by definition, missing from the original proxy, it is not difficult for an 
advocate to make a superficially persuasive argument that it is better for stockholders to have 
more information rather than less.” 

After all, most supplemental disclosures arguably provide “some additional benefit.” The real 
question, according to the Trulia court and the 7th Circuit, is whether the disclosures are material.  

Notably, the Gordon court found that the “most beneficial aspect” of the proposed settlement 
was the governance provision that obligated Verizon, for a period of three years, to obtain a 
fairness opinion from an independent advisor for any transactions in excess of $14.4 billion. 

Perhaps the inclusion of some governance reform will be sufficient to take a nonmonetary 
settlement out of the realm of Trulia. However, it may be unlikely that such a limited, contingent 
obligation will ever be triggered in the first place. 

The Gordon court noted that “by agreeing to the settlement, Verizon avoided having to incur the 
additional legal fees and expenses of a trial.” Of course, this is what makes shareholder class 
actions ripe for abuse in the first place. 



4  |  MAY 8, 2017  n  VOLUME 31  n  ISSUE 22 © 2017 Thomson Reuters

WESTLAW JOURNAL DELAWARE CORPORATE

It is almost always more efficient for a corporation to settle for attorney fees than to litigate 
meritless class actions to a conclusion. This fact does nothing to ensure that such settlements 
are fair to either party. 

CONCLUSIONS

It remains to be seen whether the Gordon court’s decision will result in an influx of shareholder 
class actions into the New York courts. Nonetheless, the decision certainly suggests a friendlier 
playing field for plaintiffs’ counsel than that available in Delaware after Trulia. 

In Gordon the Appellate Division reversed the lower court’s rejection of the proposed settlement, 
but remanded the determination of attorney fees to the lower court. If, as suggested by the 
Gordon court, shareholder class actions and nonmonetary settlements continue to have an 
important role to play in curtailing corporate misfeasance, the true balancing against the risk of 
frivolous litigation may come from closer scrutiny of the attorney fees that result.8 

By properly tailoring attorney fees to the benefits provided by nonmonetary settlements,  courts 
may be able to rein in the proliferation of such actions. On the other hand, if an influx of frivolous 
shareholder actions overwhelms the New York courts, they may ultimately find it necessary, like 
Delaware’s Chancery Court, to ratchet up the scrutiny applied to the settlement terms themselves.  
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