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Discrimination against older workers has been
unlawful in the United States since 1967, when

America’s federal law forbidding age discrimination
in the employment arena was enacted and codified
at 29 USC §§621, et seq. The Age Discrimination in
Employment Act (ADEA) prohibits discrimination
against applicants or employees aged 40 or over
because of age. The Act forbids discrimination in
hiring, discharges, promotions, and all other terms or
conditions of employment. Violation of its provisions
will lead to an award of damages in the form of back
pay, or front pay where appropriate, and payment
of legal fees. Where the violation is found to have
been wilful, the employee may be awarded liquidated
damages in an additional amount equal to the actual
damages found. Finally, when supported by the
evidence, punitive damages and/or damages for
emotional distress can be awarded. These latter
categories of damages together may total no more
than US$300,000 for larger employers, with lower
maximum amounts specified for employers having
fewer employees.

Frequently asked questions

Q Who bears the burden of proof in an age discrimination
case, and what kind of proof is required?
A Unlike legislation in Europe, under the ADEA the
employee bears the burden of proof throughout. She
or he must establish a prima facie case of discrimination
– a perfunctory showing is sufficient to create a
presumption of a discriminatory motive. The employer
then bears the burden of articulating a legitimate, non-
discriminatory business reason for the challenged
action, which, if satisfied, rebuts the presumption of
discrimination that arises from the prima facie case.
To prevail, the plaintiff must then produce sufficient
evidence to convince the jury that the employer’s
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business reason is false, and that it is a pretext for a
discriminatory age-based motive. See, Reeves v Sanderson
Plumbing Products, Inc 530 US 133 (2000).

Q Does the ADEA protect younger workers from
discrimination because of age?
A No. To be protected by the ADEA, an employee
must be at least 40 years of age, although some state
laws, including New York’s Human Rights Law, protect
all employees from age discrimination.

Q While the ADEA apparently does not directly protect any
employee under 40 years old, how about asserting a claim of
‘reverse discrimination’ under the ADEA to get around this
and attack voluntary early retirement plans and similar
programmes that are limited to older employees? If employees
under 40 cannot get around the express limitation of the
ADEA’s protection to employees of 40 or over, can employees
aged 40 and over sue under the ADEA when they are excluded
from plans that benefit only the oldest segment of the
workforce?
A Recently, the United States Supreme Court held
that an action by younger employees for reverse
discrimination may not be brought under the ADEA.
General Land Dynamics, Inc v Cline 540 US 581 (2004).
This decision would bar both an effort by employees
under 40 years of age to circumvent the express age 40
requirement for ADEA protection as well as an action
brought by employees over 40 who were excluded from
benefits, such as early retirement, reserved only for the
oldest group in the workforce.

Q What is the status of mandatory retirement under the
ADEA?
A The general rule is that employers are prohibited
by the ADEA from requiring employees within the
protected age group to retire once they reach a certain
age. Therefore, no policy, practice or custom, nor any
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seniority system or employee benefits plan, can permit
the forced retirement of any individual because of
having attained a certain age. These prohibitions of the
ADEA extend to all new and existing systems and plans
that force or permit involuntary retirement. However,
there is an exception to this broad prohibition for
bona fide executives.

Q What is the exception for bona fide executives, and how
does it apply?
A The ADEA permits compulsory retirement for
certain executives and other employees who occupy
high policy-making positions, provided that three
requirements are met in each case:
(1) the employee must be at least 65 years of age;
(2) the employee must have been employed for the

two-year period immediately before retirement in a
bona fide executive or a high policy-making
position; and

(3) the employee must be entitled to an immediate
non-forfeitable annual retirement benefit from the
pension, profit sharing, savings, or deferred
compensation plan of at least US$44,000 a year
(29 USC §631(c)(1)).

Q Who is a bona fide executive?
A A bona fide executive is a top-level employee
who exercises substantial executive authority over a
significant number of employees and a large volume of
business (29 CFR §1625.12(d)(2)). Regardless of the
amount of retirement income to which he or she may
be entitled, a middle manager would not qualify for
this status. Applicable regulations make clear that this
term refers to heads of operations such as a major
production or retail facility, or the heads of home
office operations such as legal, finance, production and
marketing. Very few employees would qualify for this
status.

Q If mandatory retirement cannot be enforced lawfully
except in narrow circumstances, may an employer offer
voluntary early retirement?
A As long as it is truly voluntary, an employer may
lawfully offer an early retirement programme in order,
for example, to reduce costs. An employer may not
impose an ultimatum on employees that they either
accept retirement under a special early retirement
plan, or be subjected to adverse treatment such as
demotion, a reduction in pay or a diminished chance
of career advancement.

Q In race and sex discrimination cases, the replacement of
the plaintiff by (or promotion, hire, etc) of a person of the same
sex or race as the plaintiff will generally defeat a claim that
he or she was the victim of discriminatory decision-making.
Can an employer likewise insulate itself from a claim of age
discrimination by replacing a plaintiff by someone aged 40
or over?

A No. In O’Connor v Consolidated Coin Caterers Corp
517 US 308 (1996) the US Supreme Court held that a
56-year-old worker who was replaced by a 40-year-old
could maintain his action for age discrimination even
though he was replaced by another person in the
protected age group. The Court stated: ‘Because the
ADEA prohibits discrimination on the basis of age and
not class membership, the fact that a replacement is
substantially younger than the plaintiff is a far more
reliable indicator of age discrimination than is the fact
that the plaintiff was replaced by someone outside the
protected class.’ Rejecting the overly mechanical
approach advocated by the employer in that case, the
Supreme Court ruled that the real factor to consider is
whether the difference in age between the plaintiff and
his or her replacement is substantial enough to suggest
that discrimination was present. Replacement of an
employee by a person just a year or two younger simply
does not suggest that the decision to replace that
employee was based upon his or her age.

Q May employees effectively waive and release age
discrimination claims in exchange for valid consideration?
A Yes. However, the US Congress singled out the
release of ADEA claims for special treatment not
specifically required for the release of claims of other
forms of discrimination. To be effective, a release of
ADEA claims must specifically include and/or satisfy
all of the following elements:
(1) the waiver must be part of a written agreement

between the employee and employer that is written
in a clear, understandable manner;

(2) the waiver must specifically refer to claims arising
under the ADEA;

(3) the employee must not waive the right to claims
that may arise after the date on which the waiver is
signed;

(4) the employee must be given consideration
(something of value) in exchange for the waiver of
age discrimination claims in addition to that to
which the employee is already entitled;

(5) the employee must be advised in writing to consult
an attorney prior to signing the waiver;

(6) the employee must be given at least 21 days in
which to consider the proposed waiver; and

(7) the employee must be given seven days after
signing the waiver to revoke it.

Q How strictly are the waiver and release requirements applied
when the sufficiency of a waiver and release is adjudicated?
A VERY!

Q As with other forms of discrimination, is the disparate
impact theory (ie proof of indirect discrimination) available
to prove a plaintiff’s claim of age discrimination?
A Despite the passage of nearly 40 years since
the enactment of the ADEA, the question of the
applicability of the ‘disparate impact theory’ –
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as indirect discrimination is referred to in the United
States – was not resolved until 2005. First, in Hazen
Paper Company v Biggins 507 US 604 (1993), the
Supreme Court unanimously held that an employer
may lawfully make decisions based on factors closely
correlated with age, such as seniority, salary or pension,
without violating the ADEA. In reaching that holding,
the Court observed that section 623(f)(1) of the ADEA
carved out an explicit exception to employer liability
where the adverse employment action is ‘based on
reasonable factors other than age’. Justice O’Connor’s
opinion further concluded that ‘disparate treatment
[ie intentional discrimination] . . . captures the essence
of what Congress sought to prohibit in the ADEA’
(at 610, emphasis added). Congress passed the ADEA
due to ‘its concern that older workers were being
deprived of employment on the basis of inaccurate
and stigmatising stereotypes’.1

Consequently, the rationale that underlies the statute
is inappropriate in instances where the employment
decision is ‘wholly motivated by factors other than age .
. . even if the motivating factor is correlated with age’.2

Disparate impact theory assigns liability when
employment practices are grounded in factors other
than the statutorily protected characteristic (such as
age), yet fall more harshly on employees within the
precluded group (ie older workers). Hence, this
language appeared to many courts to preclude reliance
on disparate impact, or indirect discrimination, to
prove an age discrimination cause of action. Other
courts, however, cited the fact that the language seized
upon to exclude disparate impact analysis was obiter
dictum – ancillary and unnecessary to the Supreme
Court’s opinion – as the basis for refusing to apply
Hazen Paper as a bar to disparate impact analysis in age
discrimination cases. For 12 years after Hazen Paper, the
courts were evenly divided on the question, and the
availability of that mode of proof depended upon
where in the country the case arose.

In March 2005, the Supreme Court decided Smith v
City of Jackson 125 SCt 1536 (2005). Notwithstanding
its broad implication in the 1993 Hazen Paper decision,
that appeared to presage the demise of the disparate
impact theory as a method of proving age
discrimination, the Court found that disparate impact
analysis had a role in the age context. However,
Smith created an analytical framework that differs
fundamentally from the established methodology
approved for other forms of discrimination, and which
had been applied in age discrimination cases prior to
(and in some courts even after) Hazen Paper in 1993.
The difference stems from the ‘reasonable factor other
than age’ language cited in Hazen Paper and referred to
above. The existence of a blanket ‘safe harbour’ in the
ADEA for any action that was based on a reasonable
factor or factors other than age distinguishes the ADEA
from Title VII of the Civil Rights Act of 1964 (‘Title
VII’). Title VII contains no such language limiting its

applicability with respect to race and sex discrimination,
inter alia. That safe harbour necessarily narrows the
scope of disparate impact claims of age discrimination
compared to similar claims under Title VII, for by its
terms it insulates all employer acts and decisions – even
those that affect older workers more negatively than
younger ones – so long as the action was taken for a
legitimate reason other than age. Thus, the Court held
that to prevail in an age discrimination action using a
disparate impact analysis, a plaintiff: (1) ‘is responsible
for isolating and identifying the specific employment
practices that are allegedly responsible for any
observed statistical [age] disparities’; and (2) must
demonstrate that the factor or factors relied upon by
the employer which created the adverse impact on
older workers were unreasonable.

Q Clearly, the burden imposed on an age discrimination
plaintiff by the recent Smith case to prevail by proving indirect
or disparate impact discrimination is different from the
showing that has long been required under Title VII to prove,
for example, indirect race or sex discrimination. However, is
the requisite showing any more difficult in the age
discrimination context than it is when proving race or sex
discrimination using the disparate impact theory?
A The burden imposed on the disparate impact age
discrimination plaintiff by the two requirements
enunciated by the Smith decision is far more substantial
than that imposed in the race or sex discrimination
context. The first mandatory showing – specification of
the factor responsible for the discriminatory impact – is
not required in a Title VII case. Instead, evidence that a
broad practice, such as a promotion system, adversely
affects the relevant protected group is deemed
sufficient, even if the plaintiff cannot show exactly what
part of the system causes it to affect the protected
group more harshly than other groups. Nor must the
Title VII plaintiff prove the second Smith requirement
to prevail: that the factors relied upon by the employer
which had the disproportionate impact on the
protected group were unreasonable. Indeed, the Title
VII plaintiff has no further burden after establishing
statistically the disparate impact of the challenged
practice on the protected racial or gender group until
and unless the employer proves that the factors relied
upon were justified by business necessity – an extremely
heavy burden. Then, the employee must show that
reliance on some other factor would be equally
effective but have a less discriminatory impact. Quite
clearly, Smith imposes a far heavier burden on the age
discrimination plaintiff wishing to use disparate impact
analysis than is imposed on a race or sex discrimination
plaintiff attempting to make the same showing under
Title VII.

Notes
1 See Hazen Paper Company v Biggins 507 US 604 (1993).
2 Ibid at 611.
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