
This article addresses a question that 
arises from time to time, most recently 
in a complex commercial case in 

which there were three parties: the Plaintiff, 
Defendant A, and Defendant B. 

This author was the mediator and had the 
parties in three separate rooms because feel-
ings were strong (a) between the Plaintiff and 
Defendants, and (b) between Defendants A 
and B. As usual, my fee was being paid equally 

by each of the parties. 
After a few hours, I had made little progress 

in working out an overall settlement. Defendant 
A was being difficult; Defendant B intransi-
gent. Then Defendant A raised the pos-
sibility of making its own separate deal 
with the Plaintiff, and leaving Defen-
dant B to fend for itself in the litigation. 

Ultimately, that’s what happened: 
The Plaintiff and Defendant A settled. 
The Plaintiff and Defendant B went to trial. 
They settled on the second day of trial for 
pretty much what I had been recommending.

In that case, as in every similar case that 
I can recall, the Plaintiff and Defendant A—
the more-interested-in-settling defendant—
agreed that I could tell Defendant B that 
separate negotiations between the Plaintiff 
and Defendant A had started, the hope being 
that such news would prompt Defendant B to 
become more tractable. Sometimes such news 
has prompted Defendant B to undergo an 
attitude change; sometimes not.

What would happen in such situations 
if Plaintiff and Defendant A refused to con-
sent to disclosure to Defendant B that they 
were commencing separate negotiations? The 
question might be broken down into these 
ethical sub-questions:

1. If the Plaintiff and Defendant A instruct 
the mediator not to tell Defendant B that 
they have begun negotiating toward a sep-
arate deal, would the mediator be bound 

to follow that instruction? 
2. If the Plaintiff and Defendant A 
commence separate settlement ne-
gotiations, may the mediator assist 

them in those efforts to reach a settle-
ment?

Part of what is behind these questions 
is my own feeling that if I were counsel for 
Defendant B, I’d be annoyed, to say the least, 
to find out that at some point the mediator, 
whose fee I will be paying up to the point that 
the mediator decided that an overall settle-
ment was not achievable, had stopped work-
ing on my behalf. That is, the mediator had 
concluded efforts to achieve an overall settle-
ment that would be acceptable to my client. 
And also, without any notice to me, had begun 
to work on a deal that might be very much to 
my client’s detriment. 

If my client and I had been given that news 
immediately after separate settlement negotia-
tions commenced, we might have reassessed 
our settlement position and gotten back into 
the game; at the very least, I could have 
returned to my office and stopped running the 
meter on my mediation client. I would be even 
more annoyed if I later learned that part of the 
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The Master Mediator

Hope Can Confront Even the Most Hellish 
of Problems,” 35 Alternatives 163 (December 
20017)(available at http://bit.ly/2Gs8OJg).

Expressing gratitude can also be integral to 
apology, forgiveness, and reconciliation. For the 
apology to be complete and the building block 
of a future relationship or closure of past griev-
ances, the receiver should extend acknowledge-
ment and thanks to the apologizer. The giver 
should be grateful that the apology is accepted 
and that the relationship and interests are being 
furthered in a positive manner.

GRATITUDE IN ACTION

I witnessed one of the most effective expres-
sions of gratitude in mediation in a medical 
malpractice case in the University of Pitts-
burgh Medical Center case resolution program 
developed a few decades ago by the center’s 
general counsel and risk managers. 

My late colleague, former Pennsylvania state 
court judge and renowned mediator David Ward 
Murphy and I helped establish the program and 
mediated the first few dozen claims success-
fully to resolution. It was common practice for 
defense advocates to express appreciation and 
gratitude to the attorneys and claimants for par-
ticipating in the mediation process.

Attorney Richard Kidwell was hired spe-
cifically to process claims via an expanded 
mediation initiative. Rick—who is UPMC’s 
senior associate counsel and vice president of 
risk management—has been extremely effec-
tive in resolving complex claims in mediation 

using a humanistic approach. 
One extraordinary exchange occurred in 

the initial joint session of a serious claim involv-
ing a young woman of color. After she provided 
her narrative of how she had been affected by 
the alleged acts of malpractice, Rick sat across 
from her, looked at her directly in a compas-

sionate rather than threatening manner. 
He said something to the effect that he was 

grateful and appreciative of her courage in speak-
ing in room full of older, professional people so 
unlike her, and how this must be frightening and 
stressful. He acknowledged how hard it is to put 
forth a narrative which may be judged by others 
who hold economic sway over your life. 

This, Rick continued, places people in 
a vulnerable position and exposes them to 
potential rejection. He smiled and ended sim-
ply, saying, “You did great. Thank you.”

The plaintiff visibly relaxed and smiled 

back and thanked him.
My day as mediator was easy from that 

point forward. All departed with sincere smiles 
on their faces, especially me.

At our best, mediators foster attitudes of 
forgiveness, gratitude, and grace that can lead 
to reconciliation, or settlement, that closes the 
case by the hands of the participants. Our job 
is their accomplishment

This is what we mediators do. This is us.

SUMMARY  
AND CHECKLIST

Here is a brief checklist for the practitioner.

1. Gratitude, even if expressed as a vulner-
ability, can be a strength.

2. Gratitude should be sincere and not be 
self-aggrandizing or a strategic tool.

3. Gratitude shows respect for the other par-
ticipants.

4. Gratitude begets gratitude, and furthers a 
positive atmosphere for constructive dialogue.

5. Gratitude and apology go hand-in-hand. 

SOURCES AND  
ADDITIONAL READING

• Robert A. Emmons and C.A. Crumpler, 
Gratitude as a Human Strength: Ap-
praising the Evidence, 19 J. Social and 
Clinical Psychology No. 1, 56 (2000)
(available at http://bit.ly/2DGuaB1). 

• M.Y. Bartlett and D. DeSteno, Gratitude 
and Prosocial Behavior Helping When 
It Costs You. 17 Psychological Science 
No. 4, 319 (2006)(available at http://bit.
ly/2FrPoTP). 

Giving Thanks

The positive emotion examined 
here: Gratitude.

The aspiration: Mediation process-
es, actions, results and outcomes 
recognize and promote appreciation, 
which in turn invokes empathy and 
better settlements. 

The bottom line: Gratitude is central 
to effective decision making.

deal was that Defendant A would give to the 
Plaintiff certain evidence against Defendant B, 
my client, that had not come out in discovery. 

Parenthetically, note that the Plaintiff and 
Defendant A do not trigger these ethical ques-
tions if they announce that they see no chance 
of an overall settlement and are going home–
without disclosing that they intend to start 
separate negotiations. 

Of course, that leaves open the question 
whether, if they later ask the mediator to 
broker a deal between the two of them, the 
mediator can take on that assignment without 
notifying Defendant B that he or she is doing 
so. More about that below. 

QUESTION 1: 
APPLICABLE PRINCIPLES

Answering Question 1 depends upon resolving 
tension between Standards V.A (“Confidential-
ity”) and VI.A.4 (“Quality of the Process”) of 

the Model Standards of Conduct for Media-
tors. Standard V.A provides:

A mediator shall maintain the confiden-
tiality of all information obtained by the 
mediator in mediation, unless otherwise 
agreed to by the parties or required by 
applicable law.

If the Plaintiff and Defendant A instruct 
the mediator not to disclose to Defendant B 
that they have begun separate negotiations, the 
standard would appear to be a clear prohibition 
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against the mediator doing so. Perhaps one 
might argue that “information obtained by the 
mediator in mediation” does not include the fact 
that separate negotiations between the Plaintiff 
and Defendant A have started, but that seems a 
stretch. “Information” is a very broad term. 

On the other hand, Standard VI.A.4 pro-
vides:

A mediator shall conduct a mediation in 
accordance with these Standards and in a 
manner that promotes … procedural fair-
ness … and … mutual respect among the 
participants. 

[4.] A mediator should promote honesty 
and candor between and among all partici-
pants, and a mediator shall not knowingly 
misrepresent any material fact or circum-
stance in the course of a mediation. 

Does it “promote honesty and candor 
between and among all participants” if the 
mediator does not reveal to Defendant B that 
the Plaintiff and Defendant A have com-
menced separate settlement negotiations? 

It seems likely that Defendant B will not 
think so. And if the mediator does not act in a 
reasonably prompt way to let Defendant B know 
that efforts to achieve an overall settlement have 
ended, might not the mediator be subject to a 
charge of “misrepresent[ing] [a] material fact in 
the course of [the] mediation” by creating the 
misimpression that efforts to achieve an overall 
settlement are proceeding apace?

So, which of these standards, V or VI, 
should take precedence?

The fact that Standard V has numerical 
priority over Standard VI is of no consequence. 
The Note on Construction that precedes the 
standards states, “These Standards are to be 
read and construed in their entirety. There 
is no priority significance attached to the 
sequence in which the Standards appear.”

So if one had to determine which of these two 
principles should be given priority, then I submit 
that Standard VI (candor) should take precedence 
over Standard V (confidentiality). Confidential-
ity is an aspect of mediation, but candor goes to 
the essence of the process. And if Standard VI 
is given priority, that suggests that, regardless of 
the instruction from the Plaintiff and Defendant 
A, the mediator ought to tell Defendant B that 
separate negotiations have commenced.

To check the conclusions set forth here, 
I consulted three savvy mediators with good 
instincts: Judith Meyer, an independent media-
tor based in Haverford, Pa., John Bickerman, 
who heads Bickerman Dispute Resolution 
in Washington, D.C., and Bennett G. Picker, 
senior counsel at Stradley Ronan in Philadel-
phia. First, Meyer opined:

If one defendant wishes to settle and the 
other defendant refuses, what I think is 
ethically required is informing the non-
settling defendant that the other defendant 
wants out and wishes to make its own 
settlement with plaintiff.

Once the other defendants know what is 
happening, they can decide what is in their 
respective global and individual interests. 
Frequently, one settling defendant is the 
ice-breaker for other defendants to settle.

THE PRACTICALITIES

There may be practical ways for the mediator 
to deal with this situation that will accom-
modate both confidentiality and candor. The 
mediator has to say something to Defendant B. 
That is, as noted above, he or she cannot simply 
let those representing Defendant B languish 
in their conference room indefinitely, thereby 
creating the misimpression that negotiations 
for an overall settlement are still under way.

But rather than blurting out that the Plaintiff 
and Defendant A have commenced separate nego-
tiations, the mediator might start by saying to B 
something like, “If you do not make a meaningful 
move in these negotiations right now, we are just 
not going to achieve an overall settlement.” 

If Defendant B makes a meaningful move, 
the mediator can let the Plaintiff and Defen-
dant A know that. It may cause them to change 
their thinking and renew efforts to achieve 
an overall settlement. That will obviate any 
obligation of the mediator to tell Defendant B 
that the Plaintiff and Defendant A are trying to 
negotiate a separate deal. 

And, of course, it is possible that, in response 
to the mediator’s urging Defendant B to make a 
meaningful move, Defendant B may ask the 
mediator whether the Plaintiff and Defendant A 
have started separate negotiations. 

What does the mediator say? Even if the 
mediator takes the position that the neutral is 

obligated by the instruction from the Plaintiff 
and Defendant A not to tell Defendant B that 
such negotiations are under way—which is 
contrary to the conclusion reached here—he 
or she cannot lie. If the mediator refuses to 
respond or responds with silence, Defendant 
B will draw the obvious inference that separate 
negotiations have commenced.

If Defendant B refuses to make a meaning-
ful move or if Plaintiff and Defendant A have 
no interest in B’s new proposal, the mediator 
might then gather all parties in one room and 
announce that the mediator sees no chance 
of an overall settlement, and so is ending the 
mediation or recessing it indefinitely—that is, 
until something happens to prompt the parties 
to resume the mediation. 

Is that enough for the mediator to say? After 
all, once efforts to achieve an overall settlement 
end, each party should recognize the risk that 
others might make a separate settlement.

But there is a difference between know-
ing that there is a risk that separate settlement 
negotiations might commence and knowing 
that they have in fact already commenced. The 
language of Standard VI appears to require 
that, besides terminating the mediation, the 
mediator must go further and tell Defendant 
B that separate negotiations have commenced 
between Plaintiff and Defendant A.

A related question is whether the mediator 
might be the one to suggest that the Plain-
tiff and Defendant A consider negotiating a 
separate deal. If that suggestion comes after all 
efforts to reach an overall settlement have been 
exhausted, there would appear to be nothing 
wrong with the mediator putting that idea on 
the table. But, again, Defendant B should be 
advised that such separate negotiations have 
commenced (if they have). 

Which leads to the second question con-
cerning what further involvement the mediator 
might have in negotiations. 

QUESTION 2: 
THE MEDIATOR’S ASSIST? 

If efforts to achieve an overall settlement have 
ended, may the mediator assist the Plaintiff 
and Defendant A in achieving a separate settle-
ment without advising Defendant B that the 
mediator is doing so? The answer appears to 
be: “Yes. No. Maybe. It depends.”
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Preliminarily, a word about Standard 
VI.A.8, which provides:

A mediator shall not undertake an addi-
tional dispute resolution role in the same 
matter without the consent of the parties. 
Before providing such service, a mediator 
shall inform the parties of the implica-
tions of the change in process and obtain 
their consent to the change. A mediator 
who undertakes such role assumes differ-
ent duties and responsibilities that may be 
governed by other standards.

If that standard were applicable to our 
hypothesized situation, then the mediator 
could not serve as such in the negotiations 
between the Plaintiff and Defendant A without 
the consent of Defendant B. 

But that standard should not be applicable. 
In our hypothetical situation, the mediator 
began serving as a mediator and would still be 
serving as a mediator, though for fewer than 
all the parties. The words “additional dispute 
resolution role” would apply, for example, to 
a mediator who then takes on the new role of 
arbitrator in the same matter. The standard 
makes clear that the mediator cannot take on 
the new role of arbitrator without the consent 
of all parties.

There does not appear to be any ethical 
bar to the mediator assisting the Plaintiff and 
Defendant A in reaching a separate settlement 
so long as the mediator will not be using con-
fidential information learned from Defendant 
B in earlier mediating sessions. But may the 
mediator do so without advising Defendant 
B that he or she is doing so? Mediator Judith 
Meyer put it this way: 

If Plaintiff and Defendant A beseech me 
to assist them in reaching a settlement, I 
would feel that I would be acting unethi-
cally if I refused to broker such a settle-
ment because I have an alleged obligation 
to make the entire case go away and cannot 
do less.

But she adds this important caveat: “Again, 
I will broker a single deal provided all other 

defendants know what is going on.”
John Bickerman echoed Meyer’s views:

My practice is not to negotiate a separate 
deal for one defendant in a multi-defen-
dant mediation while the mediation is 
ongoing, especially when it will be to the 
detriment of any other defendant. My obli-
gation is to all parties. If negotiating a one-
off settlement would be manifestly unfair 
to the other parties whom I have an ethical 
obligation to assist, I would not assist the 
one defendant to cut a private deal.

Bickerman adds:

However, if the parties have not been able 
to achieve a global settlement and one of 
the defendants requests my assistance in 
making a deal with plaintiff, then I do not 
think that the ethical obligation to assist 
all parties attaches, provided that I have 
not received confidential information from 
certain parties during the course of the 
mediation that might now be used to the 
detriment of those parties. In addition, I 
would inform the other parties of my con-
tinued involvement.

Bickerman concludes, “As with so many issues 
related to mediation, there is no simple answer that 
applies to all situations. It depends. …”

Perhaps one important reason for giving 
notice to Defendant B that the mediator is 
now attempting to broker a deal between the 
Plaintiff and Defendant A is that otherwise, 
even if the mediation has ended, Defendant B 
may believe that the mediator is still aiming to 
achieve an overall settlement. That is, in one 
sense a mediation is never really “ended.” 

Sometimes the mediation may be resur-
rected by a suggestion from the mediator who, 
after mulling things over, may come up with an 
idea that will break the logjam. So, even if the 
mediation is “over” or “ended,” if the mediator 
is now working toward an objective other than 
an overall settlement, all parties are entitled to 
know that.

Judith Meyer qualified her view that disclo-
sure should be made to Defendant B by saying 
that if the mediation is declared to be over, and 
if Plaintiff and Defendant A were to call, say, a 
week later and ask the original mediator to serve 
as mediator to help achieve a partial settlement 

between the two of them, there would be noth-
ing wrong with the mediator doing so—and 
there would be no obligation upon the mediator 
to tell Defendant B that he or she was doing so. 
Of course, in that situation the mediator did not 
learn of the separate negotiations between the 
Plaintiff and Defendant A at a time when he 
or she was serving as a mediator attempting to 
achieve an overall settlement.

Mediator Ben Picker agrees. “It depends,” he 
says. But Picker would be more cautious about 
taking on the role of attempting to broker a deal 
for the Plaintiff and Defendant A. That is par-
ticularly true, he notes, where the negotiation is 
a zero-sum game—where the less Defendant A 
pays, the more Defendant B pays. 

In Picker’s view, it may not be enough for 
the mediator to give notice to Defendant B that 
the mediator is now going to attempt to broker 
a deal between the Plaintiff and Defendant A; 
the mediator may have to secure Defendant B’s 
consent that he/she may do so. 

Picker reaches that conclusion because he 
is skeptical that the mediator can broker a deal 
between the Plaintiff and Defendant A with-
out using confidential information previously 
acquired in the first round of mediation from 
Defendant B. More specifically, Picker says: 

As to confidential information, almost 
everything I learn as a mediator is relevant 
and confidential (both with respect to the 
litigation positions of the parties and their 
underlying needs and interests). How do I 
purge this information or even segregate 
and disregard (not use) this information? 
Moreover, plaintiff may demand settlement 
conditions that will have an adverse impact 
on the remaining non-settling defendants. 
The list of issues goes on and on.

One practical problem with that approach 
is that if the case is close to trial, the Plaintiff 
and Defendant A may have significant dif-
ficulty in locating a new mediator who can 
be brought up to speed quickly enough to be 
helpful. 

* * *

As Judith Meyer observed, this is “a touchy and 
dicey ethical topic, for sure.” Which means that 
there are no easy or even definitive answers, 
just better paths and practices depending upon 
the circumstances.  
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CPR News
SAVE THE DATE: 
A CPR PHILADELPHIA  
REGIONAL MEETING

The International Institute for Conflict Prevention and Resolution 
will present a Philadelphia Regional Meeting on Tuesday, 
April 10. 

The host for the afternoon session is longtime CPR 
law firm member Stradley Ronon, which is at 2005 
Market St., Suite 2600, in Philadelphia.

The program, “Effective Mediation Advocacy: The 
Roles of Client and Counsel,” will run from 2 p.m. to 5 
p.m., with a reception to follow from 5 p.m. to 6:30 p.m.

Continuing legal education will be provided at the pro-
gram. Full details are posted at http://bit.ly/2GyoDyk.    

NEW COMMITTEE CO-CHAIRS FOR 
EMPLOYMENT DISPUTES COMMITTEE

The CPR Institute announced in late January that Chuck Coleman, 
of Raytheon Co., will join Aaron Warshaw, a shareholder in the New 

York office of Ogletree Deakins, are the new co-chairs of the organi-
zation’s Employment Disputes Committee. 

Jay Waks, Senior Executive Vice President & General Counsel 
of the American Kennel Club in New York, is stepping down as 
committee chair after more than 25 years in the post. Waks, who is 

a retired partner of Arnold & Porter Kaye Scholer, will continue 
as a CPR Institute board member.

Coleman, based in Texas, is Raytheon’s Senior Coun-
sel, Labor and Employment Law. He serves as lead inter-
national labor and employment counsel for the defense 
contractor, and he is also labor and employment counsel 
for the company’s Global Business Services unit.

Coleman was in private practice for more than 10 years 
with law firms in Dallas and Oklahoma before joining Raytheon.

Warshaw, one of the founding attorneys of Ogletree’s New York 
City office, represents clients in single-plaintiff and class-action 
employment cases. He advises management on federal, New York 
State, and New York City employment laws.

During his tenure as Employment Disputes Committee chair-
man, Jay Waks spearheaded many key contributions to the group’s 

(continued on page 46)
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