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defendants filed preliminary objections (motions
to dismiss) seeking to preclude class action
litigation and instead compel individual
arbitration based on mandatory arbitration
provisions contained in the contracts provided to
consumers by defendants at the time of purchase.

The arbitration provision in each contract
required any aggrieved consumer to participate in
binding, individual arbitration for resolution of
any claims. The contracts precluded consumers
from pursuing claims on a class or consolidated
basis or in a representative capacity. Thus, the
defendants argued that the consumers had waived
any right to consolidate and collectively sue them.

In ruling against defendants, the court first noted
that arbitration is “justifiably favored by the law”
in Pennsylvania and in the federal courts as a
viable, even preferred, alternative to traditional
litigation. The relative efficiency, informality and
privacy of arbitration are often welcome tools for
facilitating the swift and orderly resolution of
disputes while lessening the burden on courts with
already crowded dockets. At the same time, the
court noted that Pennsylvania law encourages
class action arbitration. Classwide arbitration
respects contractual arbitration agreements while
providing consumers with an economically
feasible means of obtaining relief when the
amount at issue for any particular consumer is
small. The court noted that Pennsylvania public

A recent decision of the Philadelphia Court of
Common Pleas holds that provisions in some
consumer contracts of adhesion requiring the
individual arbitration (rather than classwide
treatment) of claims are not enforceable in
Pennsylvania.

On January 24, 2006, Judge Mark I. Bernstein of
the Philadelphia Court of Common Pleas issued
an opinion that resolves in this context the
inherent tension between two procedures highly
favored by the law: contractual arbitration and
consumer class action litigation. In the
companion cases of Thibodeau v. Comcast and
Afrolian v. AT&T Wireless, Judge Bernstein
struck down mandatory arbitration provisions in
two separate contracts, each of which precluded
consumers from instituting class action
arbitration of their consumer claims.

The class plaintiffs in Thibodeau were cable
television subscribers who alleged that Comcast
surreptitiously overcharged them for cable
converter boxes and remote control devices that
were not necessary to receive basic-level cable
service. The Afrolian plaintiffs alleged that AT&T
Wireless and Panasonic Corporation failed to
inform them that the cellular phones plaintiffs had
purchased contained locking devices that
prevented them from using the phones on
networks other than AT&T. After class action
complaints were filed in each case, the corporate
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policy permits class action arbitration even if an
arbitration agreement does not explicitly so provide.

The court observed that federal law favoring
enforcement of arbitration provisions would not
preempt any Pennsylvania policy that prohibits
corporations from requiring consumers to waive their
rights to classwide litigation. That is, although federal
law strongly favors enforcement of agreements to
arbitrate, the validity of such agreements remains
subject to state-law considerations such as duress,
illegality, fraud and unconscionability.

The court ultimately determined that the particular
consumer agreements at issue were contracts of
adhesion since “[t]hey were sent without any
opportunity for customers to negotiate and even
without any requirement of assent to the mandated
individual arbitration and preclusion of class action
litigation.” Although adhesion contracts are not per se
unconscionable, courts will invalidate provisions
within them if they unreasonably favor the drafter of
the contract. The court looked to two recent
Pennsylvania Superior Court cases (as well as a
California appellate decision) that invalidated
mandatory individual arbitration provisions where
they actually or effectively prevented an individual
from pursuing a consumer claim.

The court reasoned that the mandatory individual
arbitration provisions effectively precluded consumers
from pursuing a claim because no consumer would go

through the time and expense of filing an individual
claim where the ultimate recovery would be relatively
small. Thus, the court concluded that class action
litigation is the only effective means for redressing this
type of consumer grievance. According to the court,
class action lawsuits “remain the essential vehicle by
which consumers may vindicate their lawful rights”
by permitting “consumers to join together and seek
redress for claims which would otherwise be
impossible to pursue.”

Judge Bernstein’s opinion holds that preclusion of
classwide litigation or classwide arbitration of
consumer claims, if contained in a contract of
adhesion, is unconscionable and unenforceable. The
opinion concludes that it is contrary to Pennsylvania
public policy to immunize large corporations from
class actions, whether in court or in arbitration. In light
of Judge Bernstein’s reputation in dealing with class
action issues, it is likely that other trial courts will
follow his lead and disregard such contractual
provisions, thereby permitting consumers to litigate or
arbitrate on a classwide basis, at least in cases where
the consumers had no opportunity to negotiate and
consent to (or reject) the terms of the contract.
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