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Just in time for the year-end holidays, Congress
enacted the Department of Defense Appropriations
Act, 2010 (the “2010 Act”) tucked into which is an
extension of the COBRAsubsidy that was set to
expire on December 31, 2009.  The new law:

lExtends eligibility for the COBRAsubsidy to
employment terminations that occur through
February 28, 2010 – a two month extension;

lExtends the premium reimbursement period from 9
months to 15 months and is retroactive to March 1,
2009; and

lAllows those who stopped paying COBRA
coverage because their subsidy ran out to re-enroll for
COBRAcoverage without any gaps in coverage.

COBRAPrior to the American Recovery and
Reinvestment Act

COBRAgenerally applies to all group health plans
maintained by private-sector employers having 20 or
more employees and by state and local governments.
COBRAgenerally requires continuation coverage of
18 months – and 36 months if the covered employee is
disabled – to be offered to covered employees, their
spouses, their former spouses and their dependent
children, when group health coverage otherwise
would be lost by the occurrence of certain events.
One of these events is the termination (or a reduction
in hours) of a covered employee’s employment for
reasons other than gross misconduct.  Employers may
and generally do require persons who lose their job
and elect COBRAcontinuation coverage to pay the
full cost of that coverage, plus a 2% administrative
charge.   Thus, employees electing COBRA
continuation coverage could be required to pay up to
102% of the COBRAcontinuation premiums to retain
health insurance.   

The ARRAas Amended

Certain terminated employees were afforded COBRA
premium assistance under the February 2009
American Recovery and Reinvestment Act (the
“ARRA”).  The ARRA, as amended by the 2010 Act,
provides for COBRApremium assistance of 65% of
premium cost to employees who lost or lose their job
(other than for gross misconduct) between September
1, 2008 and February 28, 2010 and elect COBRA
continuation coverage (“Assistance Eligible
Individuals”).  

Assistance Eligible Individuals are entitled to the 65%
subsidy for up to 15 months, or until they become
eligible for (as opposed to covered under) other group
health coverage or Medicare benefits.  For this
purpose, “other group health coverage” does not
include: (i) coverage consisting only of dental, vision,
counseling or referral services (or a combination); (ii)
treatment furnished at the employer’s on-site medical
facility that is primarily first-aid, prevention or
wellness care (or a combination); or (iii) coverage
under a Health Reimbursement Arrangement or a
Health Flexible Spending Arrangement.

Generally, premium subsidies are excludable from
gross income of Assistance Eligible Individuals;
however, those who generally earn more than
$145,000 ($290,000 for joint returns) must report as
income the full amount of the subsidy, and those who
earn between $125,000 and $144,999 (or, more than
$250,000 but less than $289,999 for joint returns)
must report as income a percentage of the subsidy
received in that year.

COBRAcontinuation coverage may expire upon the
first to occur of:

lFailure to timely pay premiums in full;
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lCessation of the employer’s maintenance of any
group health plan;

lCommencement of coverage under another group
health plan of a qualified beneficiary after electing
COBRAcontinuation coverage; or 

lEntitlement of a qualified beneficiary to Medicare
benefits after electing continuation   coverage.

The 2010 Act

Under the 2010 Act, Assistance Eligible Individuals
who had reached the end of the premium subsidy
period before this legislation extended it to 15
months will have an extension of their grace period
to pay the reduced premium.  To continue their
coverage they must pay their 35% of premium costs
by February 17, 2010, or, if later, within 30 days after
notice of the extension is provided by their plan
administrator.  Individuals who lost their subsidy and
paid the full 100% premium in December 2009
should contact their plan administrator or employer
sponsoring the plan to discuss a credit for future
months of coverage or a reimbursement of the
overpayment.

Actions Required of Employers

The ARRA, as amended by the 2010 Act, requires
that plan administrators provide certain notices.  As
part of the COBRAelection notice, plan
administrators must provide information about the
premium reduction to all employees who have
COBRAqualifying events from September 1, 2008
through February 28, 2010.

Plan administrators must also provide notice of the
changes made to the premium reduction provisions
of ARRAby the 2010 Act to those who already have
been provided a COBRAelection notice (unless the
election notice included the updated premium
reduction information).

lAssistance Eligible Individuals must be provided
this notice by February 17, 2010;

lAssistance Eligible Individuals who are in a
“transition period” must be provided this notice
within 60 days of the first day of the transition
period.  The transition period is the period that began

immediately at the end of the 9-month premium
subsidy period in effect under ARRAbefore the 2010
Act amendment, provided the 9-month period ended
before December 19, 2009 for those individuals who
are eligible for an extension of the premium subsidy
for an additional 6 months; and

lThose who experience a termination of
employment on or after October 31, 2009 and lose
health coverage must be provided this notice within
the normal timeframes for providing continuation
coverage notices.

While we counsel our clients on COBRArelated
issues as a matter of course, every client is unique and
solutions must be specifically tailored.  We look
forward to the opportunity to assist with the new
aspects of COBRA.u

If you would like more information about the issues
discussed in this alert, please contact any of the
following attorneys in Schnader’s Labor and
Employment Practices Group:

Scott J. Wenner
(212) 973-8115
swenner@schnader.com

Jon C. Hughes
(412)-577-5232
jhughes@schnader.com

Christine F. Cushman
(215) 751-2086
ccushman@schnader.com

*                    *                    *
This document is a basic summary of legal issues. It
should not be relied upon as an authoritative
statement of the law. You should obtain detailed legal
advice before taking legal action. 

IRS Circular 230 Disclosure. To ensure compliance
with any requirements imposed by the IRS, we inform
you that the federal tax advice (if any) contained in
this communication (including any attachments) is
not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under
the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any
transaction or matter addressed herein.
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