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Air Carrier Not Responsible for Rancid 

Cheese Under Montreal Convention 
Poonam Sethi, New York  

psethi@schnader.com 

In Best Value Kosher Foods, Inc., v.  

American Airlines, Inc., plaintiff sued in the  

Eastern District of New York for general negligence in 

the handling of a shipment of cheese from Paris to 

New York.  The parties entered into an agreement 

for American Airlines to transport the cheese, with 

specific guidelines as to the storage and handling.  

The parties were subject to the Montreal Conven-

tion, as both the United States and France are signa-

tories. The Montreal Convention includes specific 

provisions for the loss or destruction of cargo sus-

tained during carriage by air.  Airlines are strictly lia-

ble for damage to cargo unless the destruction was 

caused by an act by a public authority in connection 

with the entry, exit or transit of cargo.     

The undisputed facts are as follows: on December 

22, 2015, the cheese was delivered to American in 

Paris and arrived in New York the following day.  On 

December 24, 2015, at 6:30 a.m., American notified 

the plaintiff of the arrival of the shipment.  Plaintiff 

was unable to pick up the delivery until six days later, 

on December 30, 2015, at which time the cheese had 

become rancid. The shipment was put on hold by the 

Food and Drug Administration (F.D.A) and the U.S. 

Customs and Border Protection for inspections.  The 

dispute arose out of whether the shipment was  

refrigerated while in American’s possession.   

American moved for summary judgment, arguing it 

had no duty to refrigerate the cheese after the cargo 

arrived in New York and that plaintiff failed to prove 

the condition of the cheese before it was delivered 

to American Airlines in Paris.   

The Court found the plaintiff failed to raise a  

material issue of fact and was unable to attest to the 

condition of the cheese at the time it delivered the 

cheese to American.  Further, the Court found that 

the damage to the cheese was caused by govern-

ment inspection and those inspections by the FDA 

fell within the exception to the Montreal Convention 

for damages to cargo.  American Airlines had 

promptly notified the plaintiff that the shipment  

arrived in New York.  Although American gratuitously 

placed the cargo in a cooler, it did not give rise to a 

duty for American to refrigerate the cheese indefi-

nitely.  The Court found six days was too long to  

expect American to refrigerate the cheese at a spe-

cific low temperature and granted defendant’s mo-

tion for summary judgment. Best Value Kosher 

Foods, Inc., v. American Airlines, Inc., 16-CV-2263, 

2016 WL 7217639 (E.D.N.Y., Dec. 12, 2016). 
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 Southern District of New York Adopts 

Broad Interpretation of “Accident” For  

Airline Liability Under Montreal Convention 
William D. Janicki, San Francisco 

wjanicki@schnader.com 
 

In January, the Southern District of New 

York in Lee v. Air Canada considered the 

scope of what can be considered an 

“accident” under the Montreal  

Convention for injuries sustained on an international 

flight. The Lee Court noted a split of authority 

among lower courts across the country.  While some 

courts follow a narrow interpretation for “accident,” 

others view the term more broadly.  The Second 

Circuit has not yet weighed in on the issue.  In find-

ing the event at issue to be an “accident,” the Court 

in Lee adopted the broad interpretation, and held 

that Air Canada 

was strictly liable 

for the passen-

ger’s injuries.  

Lisa Lee alleged 

that she was  

injured when a 

piece of luggage 

that a fellow  

passenger was 

attempting to 

place into an 

overhead  

compartment fell and hit her on the head.  Lee 

claims that Air Canada is liable for her injuries  

because they were caused by an “accident” under 

Article 17 of the Montreal Convention while board-

ing an international flight. Under the Montreal Con-

vention, an international air carrier is strictly liable 

to a passenger for injuries due to an “accident” that  

occurred on board the aircraft or while embarking or 

disembarking. The treaty, however, does not define 

the term “accident.”  The United States Supreme 

Court filled the gap by holding that an “accident” 

arises “only if a passenger’s injury is caused by an 

unexpected or unusual event or happening that is 

external to the passenger” and not an “internal  

reaction to the usual, normal, and expected  

operation of the aircraft.”   

The Lee Court recognized that many lower courts in 

applying the Supreme Court’s definition refuse to 

find an “accident” without a clear causal connection 

between the acts or omissions of the carrier or crew 

and the injury-causing event.  These courts have a 

narrow interpretation of “accident” and require the 

injury to arise from a risk peculiar to air travel or 

bear some relation to the operation of the aircraft.  

This is the prevailing view in the First Circuit.  In  

contrast, other district courts have adopted a broad 

definition for “accident,” requiring no causal  

connection between the conduct of the flight crew 

or operation of the aircraft and the injury-causing 

event.  These courts stress that the actions of the 

flight crew or the operation of the aircraft are not 

relevant to determining whether an “accident”  

occurred.    

The Lee Court noted that there was no controlling 

authority in the Second Circuit for either the broad 

or narrow view.  

However, the  

Second Circuit has 

declined to hold that 

the term “accident” 

needs to be  

narrowed in any 

way, and that in  

applying the term, 

risk should be appor-

tioned to the party 

best able to control 

it.  Moreover, many other courts have consistently 

held that an item falling from an overhead  

compartment and causing injury to a passenger is an 

“accident” under the treaty.   

In applying these principles, the Lee Court deter-

mined that Air Canada was in a better position than 

Lee to detect and minimize any risk of bags falling 

from an overhead compartment.  Because another 

passenger’s bag falling onto an unsuspecting  

passenger’s head was an unexpected or unusual 

event that was external to Lee, the incident is an 

“accident,” and Air Canada is liable for any injuries. 

Lee v. Air Canada, 2017 U.S. Dist. LEXIS 3458 (S.D. 

N.Y. January 10, 2017). 
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 Pennsylvania Appellate Court Dismisses 

Suit Arising from Portugal Plane Crash on 

Forum Non Conveniens Grounds 
Lee C. Schmeer, Philadelphia 

lschmeer@schnader.com 

An intermediate Pennsylvania appellate 

court recently upheld a trial court’s dismis-

sal of a wrongful death and survival action 

brought by the estates of three foreign decedents 

who died in the 2009 crash of a Piper Seneca V in 

Portugal.  Bochetto, et al., v. Piper Aircraft Corp., et 

al.  The aircraft was manufactured in 1998, sold to a 

Belgian flight academy in 2001, and was leased 

three months before the accident to the Portuguese 

entity operating it when it crashed.   

Defendants argued for dismissal pursuant to the 

doctrine of forum non conveniens because mainte-

nance, pilot training, accident location, government 

investigation and key witnesses all were located in 

Portugal, and because the defendants did not  

believe they could exercise personal jurisdiction 

over the Portuguese aircraft operator in the United 

States.  Plaintiffs countered that all of the evidence 

related to the aircraft’s manufacture was located in 

the U.S., and that the Portuguese operator  

maintained a strong U.S. presence such that it was 

subject to personal jurisdiction.  The trial court  

dismissed the case on forum non conveniens 

grounds. 

In affirming the trial court, the appellate court held 

that a foreign plaintiff’s choice of an American  

forum was “entitled to less deference than such a 

choice by an American plaintiff.”  The court found 

that the public and private factors analysis weighed 

in favor of the defendants, as most of the relevant 

evidence was in Portugal, and discounted plaintiff’s 

arguments that the case complexity required spe-

cialized counsel only available in the United States 

and that witnesses who could testify as to arguably 

similar accidents would be unable to participate in a 

foreign action.  The appellate court also found that 

the trial court did not abuse its discretion in holding 

that the defendants had met their burden in show-

ing that potential Portuguese defendants could not 

be sued in the U.S., or by holding the American  

interest in deterring the manufacture of defective 

products has an equal footing with the Portuguese 

interest in ensuring safe aircraft operation.   

This case provides strong support for defendants 

challenging a plaintiff’s questionable choice of  

forum, especially where most or all of the significant 

events took place in a foreign country. 

Bochetto, et al., v. Piper Aircraft Corp., et al., No. 

313 EDA 2016, 2016 Pa. Super. LEXIS 729 (Pa. Su-

per. Dec. 5, 2016).   

 

 

 

 

 

 

 

 

 

 

Washington State Supreme Court Rejects 
Field Preemption of State Product Liability 
Claims by Federal Aviation Regulations 

Stephanie A. Short, Pittsburgh 
sshort@schnader.com 

The Washington Supreme Court, in Estate 

of Becker v. AVCO Corporation, recently 

held that regulations under the Federal 

Aviation Act governing the manufacture of aircraft 

engine parts do not preempt state products liability 

claims. This ruling increases the potential exposure 

of manufacturers of airplane components to state-

law tort claims.  

Becker arises out of a Cessna 172 crash that resulted 

in the deaths of the pilot and two passengers. The 

Estate of Becker (one of the two passengers) 

claimed that the crash was caused by a defective 

carburetor float. The Estate sued FTI, a manufactur-

er of the carburetor float, for state-law tort viola-

tions. FTI moved for summary judgment alleging 

that state-law tort claims were preempted by FAA 

regulations. The trial court granted FTI’s motion and 

the appeals court affirmed, holding that an airplane 

engine’s fuel system was subject to pervasive  
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federal regulations, constituting field preemption of 

state-law claims in this area.  

The Washington Supreme Court disagreed. In over-

ruling the appeals court, the Supreme Court noted 

that the Federal Aviation Act does not include an 

express preemption clause and that it does not so 

pervasively occupy the field of product liability of 

aviation systems manufacturers as to preempt state 

law. The Supreme Court found that the regulations 

governing engine fuel systems focused on perfor-

mance and safety standards—not design and manu-

facturing. These regulations were the “floor for  

engine design standards, not a ceiling limiting state 

tort remedies.” Becker, 387 P.2d at 1070.  

The Supreme Court relied on the legislative history 

of the Federal Aviation Act and recent decisions 

from the Third and Ninth Circuits: Sikkelee v. Preci-

sion Airmotive Corporation, 822 F.3d 690 (3rd Cir. 

2016), and Martin v. Midwest Express Holdings, Inc., 

555 F.3d 806 (9th Cir. 2009). Both cases held that 

the field of aviation product design and manufactur-

ing is governed by state tort law and is not subject to 

federal preemption.  

However, Sikelee, Martin, and Becker all distinguish 

claims based on aviation product design and  

manufacturing from those involving in-flight safety 

and warnings to passengers. The Washington  

Supreme Court appears to agree with the Third and 

Ninth Circuits that the highly-regulated areas of  

inflight safety and passenger warnings are preempt-

ed by federal regulations. This means a preemption 

defense is likely still viable in areas with significant 

regulation. 

Estate of Becker v. AVCO Corporation, 387 P.2d 

1066 (Wa. 2017). 

 

 

 

 

 

 

 

 

 

 

 

Forensic Engineer’s Expert Testimony on 

Mobile Stairs Fall Excluded Under Daubert 

Julie E. Randolph, Philadelphia 

jrandolph@schnader.com 
 

In Serrano v. American Airlines, Inc., a 

passenger disembarking in Paris, France 

from an American Airlines flight allegedly 

fell and was injured while descending on mobile 

stairs from the aircraft.  In support of her claims, the 

plaintiff submitted the expert testimony of Paul M. 

Getty, a forensic engineer.  The U.S.  

District Court for the Southern District of Florida 

granted American’s Daubert motion, excluding 

Getty’s testimony in its entirety after finding fault 

with each of his opinions. 

Getty offered three opinions in his expert report.  He 

opined on which models the mobile stairs may have 

been; that the plaintiff fell because a step was  

partially lifted, and her bodyweight when she 

stepped on it moved it back to proper position, caus-

ing the plaintiff to lose her balance and fall; and that 

American, per airline industry standards, should 

have kept records on the stairway model.   

The court first found that defendants do not dispute 

which two mobile stairs models may have been  

involved, so Getty’s opinion on the models would 

not assist the trier of fact.  Next, the court criticized 

Getty’s failure to conduct any testing or research 

and his choosing instead to rely on his personal 

knowledge and experience in concluding that a lifted 

step caused Serrano’s fall.  While the court noted 

that knowledge and experience may suffice in some 

cases, it considered Getty’s opinion “speculative” 

and unreliable because he advanced various reasons 

the step might have been lifted and did not account 

properly for contradictory evidence.  Finally, the 

court found Getty’s recordkeeping opinion  

unreliable because he identified no industry  

standards and instead relied only on the ramp  

operation director’s deposition testimony in this 

case, making Getty’s testimony at best duplicative.   

Serrano v. American Airlines, Inc., No. 15-23383-Civ, 

2016 U.S. Dist. LEXIS 154826 (S.D. Cal. Nov. 8, 

2016). 
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Personal Jurisdiction Based on Registration 

to Do Business Remains a Hot-Button Issue 
Barry S. Alexander, New York 

balexander@schnader.com  

Four recent cases reinforce that the issue 

of general personal jurisdiction based on 

registration to do business very much  

remains a hot-button issue in United States litiga-

tion.  In Taormina v. Thrifty Car Rental, the court 

avoided the constitutional issues, holding that “New 

York’s business registration statutes do not expressly 

require consent to general jurisdiction, and in the 

absence of any clearer legislative authority or any 

post-Daimler authority on the issue, this Court  

declines to conclude that Hertz’s registration to do 

business and appointment of an agent for service of 

process constitute consent to general jurisdiction.”   

In two other recent cases, the courts found that the 

exercise of general personal jurisdiction based on 

consent through registration would be unconstitu-

tional. Gulf Coast Bank and Trust Co. v. Designed 

Conveyor Sys. (agreeing with those “courts that have 

considered the issue of whether consent by  

registration remains a constitutional basis for  

jurisdiction post-Daimler [and] taken the position 

that such statutory consent is unconstitutional”); 

Famular v. Whirlpool Corp., No. 16-944 (S.D.N.Y. Jan. 

19, 2017) (Docket Item No. 45) (holding that in light 

of Daimler, the court could not “exercise general 

personal jurisdiction over these foreign defendants 

merely because defendants registered to do  

business in New York and designated a local agent in 

the state”). 

Finally, in Kukich v. Electrolux Home Prods., the court 

held that Daimler "does not eliminate consent to 

general personal jurisdiction over a corporation  

registered to do business in Pennsylvania"). 

Until the United States Supreme Court weighs in, we 

will continue to have a conflict among the courts.  

While the Supreme Court may not have expressly 

decided this question in Daimler, however, it is this 

author’s opinion that the answer is implied, and that 

the Supreme Court ultimately will deem the finding 

of consent based on registration to do business  

unconstitutional.  

Taormina, 2016 U.S. Dist. LEXIS 176673, at *19 

(S.D.N.Y. Dec. 21, 2016); Gulf Coast Bank and Trust 

Co. v. Designed Conveyor Sys., LLC, 2017 U.S. Dist. 

LEXIS , at *20 (Jan. 12, 2017); Famular v. Whirlpool 

Corp., No. 16-944 (S.D.N.Y. Jan. 19, 2017) (Docket 

Item No. 45); Kukich v. Electrolux Home Prods; 2017 

U.S. Dist. LEXIS 9806, at *13-14 (D. Md. Jan. 21, 

2017). 

 

The United States Supreme Court Grants 

Certiorari in Bristol-Myers Squibb v. Super. 

Ct.  
Danielle Morrison, Philadelphia 

dmorrison@schnader.com  

The U.S. Supreme Court has granted the 

petition for certiorari filed by Bristol-

Myers Squibb, and will hopefully resolve 

the divide among lower federal and state courts  

regarding what it means for a plaintiff’s claims to 

“relate to” a defendant’s contacts with a forum 

when deciding jurisdictional questions.   

The standard applied by the California Supreme 

Court in Bristol-Myers Squibb Co. v. Super. Ct. was 

the “substantial connection” or “discernible relation-

ship” test, where specific jurisdiction can be  

exercised without any causal link between the plain-

tiff’s alleged harm and the defendant’s forum  

contacts.  The Bristol-Myers Court affirmed the exer-

cise of specific jurisdiction over almost 600 out-of-

state plaintiffs – despite the alleged harm on which 

their claims were based occurring outside of  

California – because of the “substantial nexus be-

tween the nonresident plaintiffs’ claims” and Bristol-

Myers nationwide marketing and distribution plan.  

The California Supreme Court is one of three state  

supreme courts that have adopted the “substantial 

connection” test, and its encroachment on the gen-

eral jurisdiction sphere, the U.S. Supreme Court’s  

decision, and more importantly its reasoning, will  

undoubtedly have far reaching effects on both  

specific and general jurisdiction jurisprudence.   

The Supreme Court has repeatedly directed lower 

courts to maintain the distinction between specific 

and general jurisdiction.  Nevertheless, and in oppo-

sition to the U.S. Supreme Court’s recent general  

jurisdiction decision, Daimler AG v. Bauman, 134 S. 

Ct. 746 (2014), the Bristol-Myers decision broadened 

the scope of specific jurisdiction to such a degree  
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that it is tantamount to general jurisdiction for any  

business that markets and distributes its products 

nationwide.    

Amicus briefs arguing for the reversal of the  

California Supreme Court’s decision were submitted 

by the Product Liability Advisory Council, Inc. and the 

Chamber of Commerce of the United States.  The  

Supreme Court has consented to the filing of  

additional amicus briefs.  

Bristol-Myers will be argued on April 25, 2017, and a 

decision is expected by the summer of 2018. 

Bristol-Myers Squibb Co. v. Sup. Ct., 377 P.3d 874 

(Cal. 2016), cert. granted, 2017 U.S. LEXIS 787 

(January 19, 2017) (No. 16-466). 

 

 

The National Transportation Safety Board 
Heralds Collision Avoidance Technology in 

Light of Inherent Limitations of  
“See and Avoid” 

Jonathan M. Stern, Washington, DC 
jstern@schnader.com  

The National Airspace System has long de-

pended on pilots to see and avoid other 

aircraft. While air traffic control (“ATC”) 

generally provides separation between aircraft oper-

ating under instrument flight rules within the system, 

ATC often does not provide separation between air-

craft operating under visual flight rules or between 

one aircraft operating under instrument flight rules 

and another operating under visual flight rules. Many 

factors can limit the ability of pilots to see and avoid 

other aircraft. 

The NTSB recently used a Safety Alert to address  

inherent limitations in “see and avoid” while  

advocating for the use of modern technology to over-

come these shortcomings. The Board, in  

November of 2016, discussed four recent midair  

Aviation Group News 
 

 Five Schnader attorneys have been named amongst the world’s leading Transport  

Lawyers by Who’s Who Legal: Transport 2017. Robert J. Williams, Barry S. Alexander, 

Denny Shupe, Jonathan M. Stern and Stephen J. Shapiro have been recognized for 

their contributions in the legal aviation field.  

 Corporate Intl Magazine named Schnader’s Aviation Group its ‘Aviation Litigation Law 

Firm of the Year in New York’. 

 Schnader recently welcomed associate Stephanie A. Short to the Aviation Group,  

resident in our Pittsburgh office. 

 William D. Janicki was elected as an Associate Fellow to the American Institute of  

Aeronautics and Astronautics. 

 Barry S. Alexander was a panelist at the IATA Legal Symposium in Washington, D.C. He 

spoke on drone operation and regulation, and what can be expected in the future.  

 Denny Shupe recently participated in a group discussion featuring business leaders,  

veteran business owners, and transitioning military personnel on how to translate  

diverse military training and experiences into exceptional business results.  

 Jonathan M. Stern and Robert J. Williams will speak at the 2017 AIA Annual Conference 

in San Diego April 29 - May 2. 
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 collisions to highlight the limitations of “see and 

avoid” and argue that cockpit technology, properly 

used, could have prevented each accident. The limi-

tations the Board identified were human limitations, 

environmental conditions, aircraft blind spots, and 

operational distractions. The technologies are traffic 

collision avoidance systems (“TCAS”) and automatic 

dependent surveillance–broadcast (ADS-B). 

The clear message from the Board is that no system 

is foolproof and that pilots should use every tool in 

their “toolbox” to improve the safety of their opera-

tions. From many years of flying and litigating  

accident cases, including numerous midair collision 

cases, the Schnader Aviation Group lawyers recog-

nize the NTSB’s safety alert as good advice. There is 

an old saying in aviation that there is nothing more 

wasted than the altitude above you and the runway 

behind you. It may be time to add to the list the  

information available to you about conflicting traffic 

that is ignored. 

 

Drone Law Update  
Robert J. Williams, Pittsburgh 
rwilliams@schnader.com  

The regulation of Unmanned Aerial Sys-

tems (“UAS”) continues to develop at a 

slow, but steady pace.  There has not 

been any single standout development in the last 60 

– 90 days, but the following events occurred in Janu-

ary and February: 

 

 

 

 

 

 

 

The FAA Makes an Example of SkyPan  

International.  In October 2015, the FAA initiated 

enforcement actions against SkyPan International 

for commercial operation of UAS over large  

metropolitan areas, without prior approval from the 

FAA and in violation of airspace regulations and  

operating rules.  SkyPan had been providing aerial  

survey and photography to construction and real 

estate companies in New York and Chicago.  The 

enforcement actions recently were settled for 

$200,000, which is the largest civil penalty imposed 

against a UAS operator.  SkyPan also will pay and 

additional $150,000 if it violates any Federal  

Aviation Regulations in the next year, and $150,000 

if it violates any terms of the settlement  

agreement.  Although SkyPan did not admit any of 

the FAA’s allegations, and the settlement is not a 

legally binding precedent, it nevertheless sets a very 

practical precedent and serves as an important 

warning to operators about the consequences of 

violating the rules.  

Drone Advisory Committee Holds Second 

Meeting.  Administrator Huerta created the Drone 

Advisory Committee (“DAC”) in May 2016 to advise 

the FAA on various issues pertaining to UAS  

regulation.  The DAC is comprised of industry  

stakeholders, including manufacturers, pilots, and 

operators.  It met for the second time on January 31, 

during which it created three task groups.  The Task 

Group on Roles and Responsibilities will focus on 

whether and to what extent federal law should 

preempt state and local regulation of UAS.  The Task 

Group on Access to Airspace will focus on integra-

tion of UAS into the national airspace system.   

Finally, the Task Group on Budget and Cost will  

address funding issues associated with integration of 

UAS into the national airspace system.  While no 

substantive progress or recommendations have 

been made, the task groups provide insight into the 

DAC’s focus and objectives.  Even if the DAC  

recommends substantive regulation, it is unclear 

whether and to what extent those regulations can 

be implemented under the Trump Administration’s 

policy requiring rescission of two regulations for 

every new one implemented. 

UAS Operator Arrested in California.  On January 

27, 2017, police arrested a UAS operator for  

allegedly interfering with the helicopter rescue of a 

person who had fallen off a cliff.  Emergency  

responders had to suspend rescue efforts when they 

noticed the UAS hovering nearby.  The operator was 

charged with impeding first responders at the scene 

of an emergency.  The arrest serves as a warning 

regarding familiarization and compliance with local 

laws.  From a national perspective, the FAA’s  

continuing abstention from claiming exclusive  

jurisdiction over UAS regulation suggests it does not 

intend to completely preempt the field. 
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