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On September 2, 2008, Governor Arnold
Schwarzenegger signed into law two bills that together
form the basis of California’s “Green Chemistry
Initiative.”  Assembly Bill No. 1879 and Senate bill
509 (both passed on August 31, 2008) become
effective on January 1, 2009, and require that various
regulations be adopted no later than January 1, 2011.
Generally, the new legislation requires the Department
of Toxic Substances Control (“department”) to
establish a process for identifying “chemicals of
concern,” to evaluate “how best to limit or to reduce
the level of hazard posed by” such chemicals in
consumer products sold in the State, and permits the
department to impose restrictions or requirements on
the sale of any such products.  Information gathered on
these chemicals of concern, including specific hazard
traits and data, will be made available publicly through
a Web site operated by the department.  

The legislation defines “consumer product” broadly as
“a product or part of the product that is used, brought,
or leased for use by a person for any purposes.”
Certain specific types of products are excluded, such
as food, pesticides, and certain prescription drugs and
medical devices.  § 25251(e).  With these few
exceptions, California’s Green Chemistry Initiative
will have a significant impact on any manufacturer or
distributor whose products are sold in the state of
California.  Therefore, it is important for such
companies to be aware of the provisions of this new
legislation and actively participate in the process
where appropriate.  This article provides a brief
overview of the legislation’s provisions, the
mechanisms through which companies can participate
in the process, and the potential benefits and pitfalls
associated with this legislation.

The new legislation first instructs the department to
“establish a process for evaluating chemicals of concern in
consumer products, and their potential alternatives, to
determine how best to limit exposure or to reduce the level of
hazard posed by a chemical of concern.”  In so doing, the
department is required to consult with appropriate state
agencies and departments and conduct public workshops
which provide all interested parties with an opportunity to
comment on the proposed regulations.  § 25253(a)(1).

As part of this process, the regulations must establish a
process for evaluating whether alternatives for the chemical
of concern are available and the potential hazards of those
alternatives.  The evaluation of alternatives must consider,
among other factors, “product function or performance” and
“economic impacts.”  § 25253(a)(2).

The legislation also authorizes the department to take many
different actions after completing its analysis of potential
alternatives.  Pursuant to the statute, the department may
impose additional labeling requirements, restrict the use of
the chemical of concern in the product, or prohibit the use of
the chemical of concern in the product.  § 25253(b).  The
department is also authorized to impose requirements that
control access to the chemical of concern, require the
manufacturer to manage the product at the end of its useful
life, or to require a manufacturer to fund research grants
“where no feasible safer alternative exists.”  § 25253(b).

The legislation requires the department to utilize and rely on
similar processes undertaken by other nations, governments
and authoritative bodies.  § 25252(b)(2).  This suggests that
the process in California will follow at least to a certain extent
the “REACH” framework implemented by the European
Commission, Environment Directorate General, which
utilizes similar procedures.  Indeed, much of the new
legislation was based on the same principles underlying
REACH.
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The process of identifying the chemicals of concern,
evaluating potential alternatives, and drafting regulations
governing those chemicals is left largely to the discretion of
the department.   The legislation provides for a review by the
California Environmental Policy Council in the event that the
proposed regulations “will cause a significant adverse impact
on the public health or the environment.”  
§ 25252.5(c).  The statute also creates a “Green Ribbon
Science Panel”, whose members are appointed by the
department.  § 25254 (a).  The role of this panel, among other
things, is to “advise the department and the council on
scientific and technical matters in support of the goals of this
article of significantly reducing adverse health and
environmental impacts of chemicals used in commerce, as
well as the overall costs of those impacts to the state’s society,
by encouraging the redesign of consumer products,
manufacturing processes, and approaches.”  § 25255(a).
However, no process for review of the department’s decisions
on particular chemicals or products is set forth in the statutes.

Although the department has wide discretion in drafting and
implementing its regulations pursuant to this legislation,
there are a number of mechanisms through which
manufacturers and distributors can participate in this process.
First, through the public hearing and comment process,
manufacturers can ensure that their positions are heard and at
least considered, and manufacturers can submit data in
support of their positions.  Second, industry has potential
input through the Green Ribbon Science Panel if appointed,
or through contacts with the appointees.  Third, and very
significantly, other “authoritative bodies” performing similar
functions allow for more industry involvement, and as noted
above, the department is specifically required to “utilize and
rely on” such other processes.  In addition, of course, industry
retains its traditional right to lobby government officials to
make their positions known and to offer support to the
department as appropriate.

This new legislation provides a number of opportunities.  If
companies take an active role in this process, a favorable
determination by the department may be useful in future
litigation, and even has the potential to preempt certain
claims.  For instance, if the department determines after
review that no feasible safer alternative exists, that finding
may be useful at a later trial based on an alleged design defect.
Similarly, if the department imposes labeling requirements
and the manufacturer complies with those requirements, that
determination may preempt certain failure to warn claims in
California.

The new legislation also creates a number of potential pitfalls.
First, the department may require the redesign of certain
products or the use of different manufacturing methods,

where those requirements would help reduce the potential for
exposure to chemicals of concern.  Because the legislation
does not provide for any mechanism of review of adverse
decisions, the ability of the department to require the redesign
of products or manufacturing processes is troubling.  Such
requirements could conflict with other considerations that are
outside the scope of the new legislation and may materially
affect the usefulness or marketability of the product at issue.

Second, the impact on trade secrets is potentially
problematic.  This legislation requires manufacturers to
submit information regarding its products and this
information is made available to the public.  When trade
secrets and other proprietary information are included, the
information is not made available publicly, but the fact that
information is claimed to be a trade secret is made public.  If
the department receives a request to release that information,
the department itself will make a determination as to whether
the information is truly a trade secret (presumably under
California law).  If the department determines that the
information is not a trade secret, it will release the
information unless the manufacturer obtains an injunction or
declaratory judgment order.  Manufacturers whose products
are sold in California are well-advised to evaluate now the
mechanisms they utilize to protect their trade secrets so that,
when the regulations are implemented, a strong argument
may be presented to the department in making this
determination and a strong case may be made for an
injunction in the event the department’s decision is adverse.

Because the new legislation vests wide discretion with the
department, the process of developing regulations to
implement these provisions is crucial.  Industry participation
in this process is vital, and manufacturers or distributors
whose products are sold in California should consider getting
involved in that process.u
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*                    *                    *
This document is a basic summary of legal issues. It should
not be relied upon as an authoritative statement of the law.
You should obtain detailed legal advice before taking legal
action. 


