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New	York	City	Human	Rights	Law		
Does	Not	Permit	Faragher-Ellerth	Defense
“[D]oes the affirmative defense to employer liability ar-
ticulated in Faragher v. City of Boca Raton, 524 U.S. 775 
(1998), and Burlington Industries, Inc. v. Ellerth, 524 U.S. 
742 (1998), apply to sexual harassment and retaliation claims 
under section 8-107 of the New York City Administrative 
Code?” So asked Judge Lewis A. Kaplan of the U.S. District 
Court for the Southern District of New York after expressing 
his view that the answer was “no” in referring the question 
to the Court of Appeals for the Second Circuit for its answer. 
Zakrzewska v. The New School, 598 F. Supp. 2d 426, 437-
438 (S.D.N.Y. 2009). Recognizing that the question had not 
been answered directly by the state’s highest court and was 
one of considerable significance both to the state of New 
York and to its resolution of the case and other cases before 
it,1 the federal appellate court in turn sent the question to the 
New York Court of Appeals for a definitive answer.2 

New York State’s highest court declared on May 6 that the 
affirmative defense to sexual harassment claims articulated in 
Faragher and Ellerth (the “Faragher-Ellerth” defense) does 
not apply to sexual harassment and retaliation claims brought 
under section 8-107 of the New York City Human Rights Law 
(“NYCHRL”). In other words, an employer’s well-enforced 
and effectively publicized anti-harassment policy and proce-
dure will no longer provide it with an affirmative defense to 
liability whenever a claimant has failed to first invoke it. This 
does not mean that New York employers who hired lawyers or 
consultants to train their management and staff, or who bought 
one of the many competing Internet or software-based pro-
grams, have squandered their money. It does mean that these 
efforts and expenditures will not provide a complete, iron-clad 
defense to liability.

To many this will appear to be an abrupt change. Indeed, 
just a few years earlier the Court of Appeals had declared 
that “the human rights provisions of the New York City Ad-
ministrative Code mirror the provisions of the [State Human 
Rights Law] and should therefore be analyzed according to 
the same standards.” Forrest v. Jewish Guild for the Blind, 
3 NY3d 295, 305 n.3 (2004). And, the same court found the 
Faragher-Ellerth defense that was developed under federal 
law also applied to harassment cases brought under the New 
York State Human Rights Law (“SHRL”). Forrest v. Jewish 
Guild for the Blind, 3 NY3d at 312 n 10. See N.Y. Exec. L. 
§ 296. Confronted with its sweeping statement that seem-
ingly embraced the Faragher-Ellerth defense as applicable 
to both SHRL and NYCHRL harassment cases, the Court 
of Appeals’ response in Zakrzewska is unsatisfying at best; 
however, because the plaintiff in Forrest made a somewhat 
different argument, the court didn’t fully consider the de-
fense’s applicability to NYCHRL claims at that time, despite 
the clear meaning of its statement. More surprising still, the 
court based its decision in Zakrzewska on language that has 
been part of the NYCHRL since 1991, along with the legisla-
tive history of that language.

More specifically, the court observed that the NYCHRL ex-
plicitly imposes liability on the employer where the offending 
employee “exercised managerial or supervisory responsibil-
ity.” NYC Admin Code § 8-107 [13] [b] [1]. In such cases, 
the NYCHRL directs that “an employer’s antidiscrimination 
policies and procedures may be considered ‘in mitigation of 
the amount of civil penalties or punitive damages’ recover-
able in a civil action (see NYC Admin Code § 8-107 [13] [e]). 
As a result, even in cases where mitigation applies, compen-
satory damages, costs and reasonable attorneys’ fees are still 
recoverable.” Zakrzewska v. The New School, Slip Op. at p.8. 
This strict liability language, the court found, along with a 
specifically limited role for employer policies, is incompatible 
with the applicability of the Faragher-Ellerth defense on the 
merits. It added that this reading also comports with the intent 
to create strict liability for managers and supervisors stated in 
a report comprising the legislative history of the amendment 
adding these provisions to the NYCHRL in 1991. 

1.  Federal courts that hear disputes involving state and local laws 
are bound by the interpretations of those laws by the courts of that 
state. 

2.  Both New York law and Second Circuit rules permit that court to 
certify to New York’s highest court “determinative questions of 
New York law [that] are involved in a case pending before [it] for 
which no controlling precedent of the Court of Appeals exists.” 
22 N.Y.C.R.R. § 500.27. See also 2d Cir. R. 0.27.
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The court observed that the NYCHRL envisions a distinct 
role for policies and procedures that are put in place to deter 
unlawful discrimination and harassment and, presumably, to 
remediate it internally. The reward for implementing and en-
forcing policies of that sort is the potential for a reduction in 
damages awarded to an employee in a proceeding under the 
NYCHRL. This appears similar to the role of such policies 
and procedures envisioned by the U.S. Supreme Court in cas-
es where the injured employee has utilized internal policies 
but still sues. In such instances, the employer cannot invoke 
the Faragher-Ellerth defense,3 but its available policies and 
procedures can be considered to reduce its monetary liability. 
Kolstad v. American Dental Assn., 527 U.S. 526 (1999). 

Further Thoughts

Close observers would agree that, notwithstanding the 
sweeping language in Forrest cited above, the Court of 
Appeals’ holding that the Faragher-Ellerth defense is inap-
plicable to NYCHRL claims was foreseeable. Indeed, in ad-
dition to Judge Kaplan’s incisive opinion at the district court 
level, state courts — particularly the Appellate Division and 
especially the First Department — had begun to depart from 
the prior conventional belief encapsulated by Forrest that the 
NYCHRL, SHRL and the federal laws were to be interpreted 
and enforced in parallel fashion. See, e.g., Williams v. New 
York City Hous. Auth., 872 N.Y.S.2d 27, 32 (1st Dept. 2009); 
Phillips v. City of New York, 884 N.Y.S.2d 369 (1st Dept. 
2009); cf., Barnum v. New York City Tr. Auth., 878 N.Y.S.2d 
454, 455-56 (2d Dept. 2009). However, unlike the Court of 
Appeals’ decision in Zakrzewska that relied on text added in 
1991,4 the decisions of the lower courts focused on further 
amendments to the NYCHRL made in 2005 by the Restora-
tion Act.5 According to the First Department, “the Restora-
tion Act notified courts that (a) they had to be aware that 

some provisions of the City HRL were textually distinct from 
its state and federal counterparts, (b) all provisions of the 
City HRL required independent construction to accomplish 
the law’s uniquely broad purposes, and (c) cases that had 
failed to respect these differences were being legislatively 
overruled.” Williams, supra. 

As the above quoted language signals, New York City em-
ployers are facing significant changes regarding the manner 
in which their obligations and defenses under the NYCHRL 
will be construed and evaluated. Taken as a whole, these 
recent decisions indicate that the Faragher-Ellerth defense 
is inapplicable (Zakrzewska), that sexual harassment need 
not be “severe and pervasive” to be actionable as a hostile 
environment (Williams), that continuing violations may be 
alleged where discrete discriminatory acts form a pattern de-
spite U.S. Supreme Court law to the contrary (Williams), and 
that an employer’s failure to engage in the interactive process 
is a per se violation of the NYCHRL (Phillips). The possibil-
ity of further changes as a result of the courts interpreting the 
NYCHRL and the Restoration Act is unknown and unset-
tling, and is also beyond the scope of this Alert. 

Regardless, there is plenty to discuss with employment coun-
sel about the direction recently taken by the courts in inter-
preting New York City’s Human Rights Law and what it may 
mean for employers now and in the near future.  u
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This document is a basic summary of legal issues. It should 
not be relied upon as an authoritative statement of the law. 
You should obtain detailed legal advice before taking legal 
action.

3.  That defense applies only where the plaintiff ignored the employ-
er’s available procedures.

4.  The court could have relied on the Restoration Act as effectively, 
which would have more gracefully addressed the inconsistent 
language in Forrest as predating the Restoration Act.

5.  Administrative Code of City of NY § 8-130; Local Civil Rights 
Restoration Act [Local Law No. 85 (2005) of City of New York 
§§ 1, 7].

6.  National Railroad Passenger Corporation v. Morgan, 536 US 101 
(2002).
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