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Arecent decision of the United States Supreme
Court opens the door for increased lawsuits by
allowing 401(k) participants to bring ERISA
claims for losses to their individual accounts,
making it more important than ever for
fiduciaries to review and improve their
administrative procedures.

On February 20, 2008, the Supreme Court
issued its opinion in the case LaRue v. DeWolff,
Boberg & Associates, Inc., No. 06-856, 552
U.S. ____ (2008), clarifying that an individual
plan participant in a defined contribution plan
may sue for breach of fiduciary duty under §
502(a)(2) of the Employee Retirement Income
Security Act of 1974, as amended, (“ERISA”),
even where the alleged breach of fiduciary duty
affects only that individual’s 401(k) plan
account.  This resolves a long-standing dispute
about whether such claims were viable.

Background

Plaintiff James LaRue was a participant in an
employer-sponsored 401(k) plan.  Under the
terms of the plan, LaRue elected to direct his
investments.  LaRue alleged that the plan
administrator breached its fiduciary duties by
failing to follow his investment directions, and
that as a result his individual account lost
$150,000 in value.  The district court dismissed

the claim on the ground that LaRue’s requested relief
did not constitute “appropriate equitable relief”
under ERISA§ 502(a)(3).  On appeal, the Fourth
Circuit Court of Appeals affirmed the lower court’s
dismissal on § 502(a)(3) grounds, but also held that
LaRue’s § 502(a)(2) claim for breach of fiduciary
duty was impermissible under ERISA.  Citing Mass.
Mut. Life Ins. Co. v. Russell, 473 U.S. 134 (1985) the
Fourth Circuit rejected LaRue’s claim because only
claims seeking recovery inuring to the benefit of the
plan as a whole are authorized under § 502(a)(2).
Many courts around the country have long
interpreted Russell in this manner to foreclose
recovery for claims of individual losses.    

The Supreme Court’s Decision

The Supreme Court reversed the lower court, holding
that § 502(a)(2) does allow individual participants to
bring claims for losses suffered in their individual
accounts.  Although conceding that the Fourth
Circuit’s decision was consistent with the language
of Russell the majority concluded that Russell’s
holding was limited to its context, noting that
“Russell’s emphasis on protecting the ‘entire plan’
from fiduciary misconduct reflects the former
landscape of employee benefit plans.  That landscape
has changed.”  The majority observed that when
Russell was decided “the defined benefit plan was the
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norm.”  Because defined benefit plans provide a fixed
benefit to participants, Russell was concerned only
with fiduciary breaches that would increase the
default risk of the entire plan.    

In contrast, in the context of a defined contribution
plan, a fiduciary breach need not threaten the entire
plan to put an individual at risk that he will lose the
benefits to which he is entitled.  Thus, in a defined
contribution context, it is consistent with the
statutory purpose – making sure that participants
receive their benefits – to allow individuals to bring
claims for fiduciary breaches that impair the value of
an individual’s account.  

Chief Justice Roberts, joined by Justice Kennedy,
suggested that LaRue’s claim may have been more
properly brought under 502(a)(1)(B), which allows a
participant, among other things, “to recover for
benefits due him under the terms of his plan.”
Because LaRue sought “the benefits that would
otherwise be due him if, as alleged, the plan carried
out his investment instruction,” LaRue essentially
was raising a claim for benefits.  While recognizing
that the distinction between breach of fiduciary duty
claims and denial of benefits claims can be unclear –
and conceding that this issue was not before the Court
– Roberts suggested that lower courts should
“consider…what effect the availability of relief
under § 502(a)(1)(B) may have on a plan participant’s
ability to proceed under § 502(a)(2).”  

Unanswered Questions

The Court left two significant questions unanswered.
Although the grant of certiorari encompassed the
issue of whether LaRue’s claim properly sought
“appropriate equitable relief” under ERISA§
503(a)(3), the Court declined to decide this issue.  In
addition, the Court specifically noted that it was not
taking a position on whether individuals like LaRue
would be required to exhaust their administrative
remedies before bringing claims for breach of
fiduciary duty under § 502(a)(2).  Both of these

questions have been – and will likely continue to be –
the subject of considerable debate and future
litigation.

The Bottom Line for Fiduciaries 
and Plan Sponors

This decision underscores the importance of proper
and diligent administration of ERISAplans.  While
LaRue may have opened the door for increased
lawsuits by empowering individuals to claim that
their individual accounts lost money due to
administrative error, current law already requires
fiduciaries to take proper precautions to prevent such
losses.  Thus, in view of this decision it is more
important than ever for fiduciaries and plan sponsors
to review their plans to ensure that the proper
administrative procedures and safeguards are both in
place and are followed.  In addition, with the prospect
for increased litigation, plan sponsors would do well
to review their current fiduciary insurance policies to
determine whether sufficient coverage is in place. u
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* * *

This document is a basic summary of legal issues. It
should not be relied upon as an authoritative statement of
the law. You should obtain detailed legal advice before
taking legal action. 
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