
Perhaps there should be a HELP WANTED sign on the lectern in
every appellate courtroom.

Appellate judges want help. They want every advocate who
comes before them to help them decide a case or at least help them
write an accurate and persuasive opinion. The most effective advo-
cates are those who know how to give a court the aid it wants
while also serving their clients’ interests. 

Below, we discuss a number of points important to
obtaining this level of effective appellate advocacy.
These underlie the recent, and much-debated,
growth of the appellate “specialty” within the
American legal profession, in both the private
and public sectors.

• Helping the Judges. In one vision of legal
utopia, appellate judges wouldn’t need much aid,
or they would need guidance on the record but not
on the law. They would know the law so well or be so
adept at figuring it out that counsel’s legal discussion would be
essentially irrelevant.

That vision of utopia bears no relation at all to reality. In the real,
time-pressed world of appellate judging, important issues are often
not spotted. Precedents, even case-dispositive ones, are sometimes
missed. Technical matters are occasionally misunderstood. And in
the truly difficult appellate cases—those where the law is not clear-
cut in either direction and judges must make policy choices that
require them to understand the implications of their decisions—only
a combination of logic and experience can lead to the right answer.

Judges have no monopoly on logic. And their own experience,
though it is an important part of every judge’s background, is neces-
sarily more limited than the range of cases they must decide. For
some it is also artificially constrained by the isolation that can begin
the moment a judge joins an appellate court. This is true for every
appellate court, but truest of all for the Supreme Court.

This is not to say the polar-opposite vision of the well-informed
legal utopia is accurate, either. Appellate judges are not such
pushovers that counsel can lead them by the nose. Every single case
an appellate judge decides requires him to reject one (or more) of the
parties’ competing positions. The judge does her level best to decide

who’s right and who’s wrong, not who has the better lawyer. And
this is truest of all in the Supreme Court, where every decision is
final and will have effects far beyond the litigants before the Court.

• Persuasion at Every Stage. Although judges rule on the mer-
its rather than on the lawyers, some presentations are more per-

suasive than others. And persuasion goes on at every stage of
the appellate process.

The court or agency below has the first shot at
setting forth a position in a manner that will per-
suade the appellate court, and the persuasiveness
of the opinion (or opinions) below matters. The
crafting of appellate briefs, including amicus
briefs, is the single most important opportunity

for persuasion. The oral argument matters—not
as much as the briefs, in the run of cases, but not

as little as some people think. And, finally, persuasion
takes place among the judges—first at oral argument, then

at conference, and even after conference, in the opinion-writing
process. Here, a judge who wants to persuade his colleagues often
needs help from the advocates, in both briefing and oral argument.

• The Right Lawyer for the Job. These observations have im-
portant implications for appellate advocacy. It matters who writes the
briefs, and it matters who presents the oral argument. Cases don’t
always turn on the quality of advocacy, but don’t let anyone fool you
into thinking that cases never turn on the quality of advocacy. If you
want to maximize your chance of winning your appeal, hire the best
lawyer or lawyers for that case who you can find to do the work for
what you are willing and able to pay.

An appellate “specialist” is not always the right lawyer for the
job. In our years of appellate practice (and with one of us, service
as a federal appellate judge), we have watched appellate specialists
fall flat on their faces in oral arguments. We have read bad briefs
from them, too. 

A trial lawyer who knows the record is often better than an appel-
late specialist who won’t take the time to learn the record. A subject-
matter expert who can translate her expertise into terms that resonate
with lay judges is better than an appellate generalist who speaks the
judges’ language but doesn’t know what he’s talking about.
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But woe unto the lawyer or client who reflexively concludes that
an appellate specialist is not the right lawyer for the job. The number
of bad appellate performances we have seen by lawyers who under-
estimate the specialization of the appellate task is at least 10-fold the
number we have seen from seasoned appellate lawyers.

Speak to an appellate bench the way you would speak to a jury
and you have immediately lost all chance of persuading anyone.
Talk about an antitrust case to an appellate court the same way you
would talk about it at a gathering of antitrust lawyers and odds are
you will quickly lose your audience.

• Climb the Learning Curve. The appellate specialist who
does her job right is aware of her own limitations. Not having
lived through the trial, she will study the trial record and learn, in
detail, the facts and procedural history relevant to the appeal. The
appellate specialist may be a subject-matter expert—professor
Kathleen Sullivan of Stanford Law School, for example, is both a
constitutional scholar and an appellate specialist—but if the
appellate lawyer isn’t a subject-matter expert, he’ll turn that fact
to his own advantage.

First, he himself will do the work to climb the learning curve
with respect to the aspects of the subject that are relevant to the
appeal. Having done that, he’ll appreciate how to help others who
are not experts—the appellate judges—climb the same learning
curve. While he’s at it, he’ll come to understand the paths that lead
away from his client’s desired outcome and figure out how to deal
with them.

Second, he’ll tap into the knowledge of those who are experts.
Sometimes that means working with subject-matter experts within a
single firm, as Chief Justice John Roberts Jr. reputedly always did
when he was in private practice at Hogan & Hartson. Sometimes
that means working together with lawyers from another law firm, or
academic experts, such as professor G. Robert Blakey of Notre
Dame Law School in a RICO case. Often it means seeking out acad-
emics willing to participate as amici. The Supreme Court’s decision
to grant review of the since-decided eBay v. MercExchange patent
case probably was influenced by an amicus brief filed by law profes-
sors, and we have seen academic amicus briefs in numerous bank-
ruptcy cases influence the appellate process. Experienced appellate
advocates are more likely than others to know when, and how, to
solicit such amicus support.

• Knowing the Audience. Finally, in appellate courts, as in all
other advocacy settings, knowing the audience is an advantage. It is
one thing to have read a lot of Supreme Court opinions or even
every Supreme Court opinion in a particular field. It is another thing
to have read, usually on the day of issuance, every Supreme Court
opinion on every subject over a 20-year span—a feat that is not
unusual for an “established” Supreme Court practitioner. Having
argued before many different panels of the U.S. Court of Appeals for
the 9th Circuit is excellent preparation, but it is not optimal prepara-
tion for an argument before the 3rd Circuit.

The advantages of knowing the audience mostly come at the mar-
gins of good advocacy, and we do not mean to suggest a first-time
advocate in a particular court is never the best advocate for a case.
Quite the contrary, each of us has seen many brilliant performances
by lawyers new to a particular appellate court.

But those lawyers too have generally recognized their own
limitations and sought out advice from those who know the court

better. For example, a number of good moot court programs,
including the wildly successful one at the Georgetown University
Law Center’s Supreme Court Institute, put advocates in contact
with experienced Supreme Court counsel before they face the
justices. In other appellate courts, as well, formal or informal
assistance from those with experience before a particular court
can be invaluable.

• Beware Ego. The greatest enemy of good appellate advocacy is
ego. Hang on to a case from trial to high court, on the theory that it’s
“your” case, and you will do your client a grave disservice. 

Talk down to the judges, on the theory they’re being dense by not
understanding the jargon of your field, and you will do your client a
grave disservice. 

Take over a case on appeal, but treat trial counsel as a lesser
lawyer rather than as an incredible resource with valuable expertise
and experience, and you will do your client a grave disservice. 

Assume your stature in the bar absolves you of responsibility to
spend late nights learning the record personally, instead of delegating
to an associate, and you will do your client a grave disservice and be
publicly embarrassed.

• Amicus Briefs. Some appellate courts are more receptive than
others to amicus briefs. A leading opinion explaining the value of
amicus briefs was written by now-Justice Samuel Alito Jr. when he
was a judge on the 3rd Circuit. In contrast, a  number of opinions
criticizing amicus briefs have been written by Judge Richard Posner
of the 7th Circuit. 

We think the 3rd Circuit has the better approach. Courts can get
more help if they accept amicus briefs and then put the unhelpful
ones off to one side, rather  than discouraging all would-be friends of
the court.

The Supreme Court is extremely receptive to amicus briefs but
more reluctant to let amici (other than governmental amici) partici-
pate in oral argument. We think the Court is making a mistake here.
In particular, there are criminal cases in which the defendant’s advo-
cate cannot give the Supreme Court a whole lot of help in oral argu-
ment, and amici offer to have very experienced counsel participate in
the oral argument. The Court almost invariably turns down such
requests, yet the U.S. solicitor general and counsel for states are rou-
tinely permitted to participate in oral argument on behalf of the pros-
ecution’s side. We do not understand how that practice can be in the
Court’s best interest.

We are not saying, and it is not true, that every criminal defendant
is badly represented in the Supreme Court. But some are. And the
Court turns down requests from amici even in the cases in which
amicus participation in argument could help the Court most.

The best lawyers suppress their egos when necessary. They seek
help; they give help. And the best courts accept help. That is when
the appellate system functions best.
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