
The Pennsylvania Lawyer 20 March/April 2018

PAL-2018 03-04 P20-34.qxp_Layout 1  2/24/18  6:57 AM  Page 20



21The Pennsylvania Lawyer March/April 201821The Pennsylvania Lawyer

Joey: 
Living in the
Spirit of the 
Constitution

S
ixteen years ago, Ken Burns
shared this wonderful anecdote
in his documentary film about
the history of jazz: “All his life,
the great jazz composer Duke
Ellington refused to be catego-

rized. The language of music was, to him,
a means of breaking down barriers, of
bringing people together. He was once
asked the question, ‘You’ve been quoted 
as saying that you write the music of your
people, as it sounds to you. Would you
care to expound upon that a little?’

Barely hiding his contempt, Duke 
answered, ‘My people. My people. 
Now which of my people? Because 
I’m in several groups, you know.

‘Let’s see, I’m in the group of piano players.
I’m in the group of listeners. I’m in the
group of people who have a general appre-
ciation of music. I’m in the group of those
who aspire to be dilettantes. I’m in the
group of those who attempt to produce
something fit for the plateau. And I’m in
the group of … what … oh, yeah! Those
who appreciate Beaujolais! And then, of
course, I’ve had such a strong influence
from the music of the people.

‘The people. That’s the better word! 
The people, not my people, because the
people are my people.’ ”

The people. We, the People.
 
They’re the first words of the Preamble to
the Constitution. Apparently, many of us
are unaware of that. CNN recently posted
a report captioned “Americans Know 
Literally Nothing About the Constitution.”
It cited studies by the University of Penn-
sylvania Annenberg Public Policy Center
and the Pew Research Center, finding that
37 percent of us can’t identify a single right
protected by the First Amendment, 66 
percent can’t name any of the three
branches of our government and 72 
percent can’t name the chief justice of the
United States. The CNN report called
these failings “ignorant” and “appalling.”

I think that’s a bunch of elitist nonsense.
Yes, we have to do a much better job of 
educating ourselves. Our innate curiosity
alone should drive each generation to new
heights of knowledge and creativity. Our
civic understanding has to be a part of that
growth. If we don’t understand basic tenets
of our constitutional government and how

it affects our lives every day, we can easily
be misled or taken advantage of or, even
worse, lose our democracy.

But I’m far more concerned about our
basic integrity than our basic knowledge.
Ultimately, it’s our values that will deter-
mine whether, as Lincoln fervently im-
plored, “government of the people, by the
people, for the people shall not perish from
the earth.”

The Constitution is an instrument of 
self-governance. The people are its core. 
Its value reflects our values. What we 
believe about justice and fairness is 
enshrined in that document. Our willing-
ness to live up to its promise defines who
we are. Our fundamental beliefs and ideals
are the spirit of our Constitution. And that
spirit is perfect.

We shouldn’t have to know the intricacies
of the 14th Amendment to appreciate the
meaning of equality, or to understand that
we are all the same or that it is right to
treat other people with dignity and respect.
Those are character issues that should flow
from a moral ecology. They are basic and
fundamental.

By Timothy K. Lewis

We still seek 
answers as we 
confront new 
threats to our
democracy, some 
of them internal.
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Our challenge has always been to uphold
the true meaning of those first three words,
“We, the People.” Their meaning has
changed many times since 1789. And
they’re still evolving today.

Duke Ellington understood. He may have
had a more intuitive sense of the spirit of
our Constitution than the people who
wrote it. He grasped the very essence of the
American experience.

I came to appreciate that spirit as a child.
And since then I’ve learned how our 
experiences of one another can become 
our best teachers about the meaning of 
the Constitution. I’ve come to understand
how history provides insights into our
shortcomings. This helps us to refine our
values and enables us to see, as James 
Weldon Johnson saw, “the hope that the
present has brought us.” That hope is also 
a part of the American experience and the
spirit of our Constitution.

Last August, I saw the essence of the Amer-
ican experience reflected in one simple act
of grace. We watched as people of all colors
and classes and backgrounds reached out to
their neighbors in Houston in the wake of
a devastating hurricane. There was but one
focus as tens of thousands of Houstonians
sought refuge from the raging floods: A fel-
low human being seeks comfort, needs help.

In the midst of their despair, a compassion-
ate soul opened his chain of furniture
stores. He invited all comers to stay as long
as they wished. Thousands of tired, wet,
homeless citizens were offered the warmth
of brand new beds and sofas as they tried
to collect themselves and their lives. He
sought nothing in return. When asked why
he had done this, he said, “Because this is
who we are. This is the right, the center
and the left all coming together for one 
another.”

It is gratifying to see the human spirit at
work. Nothing is more inspiring or more
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of one another can
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teachers about the
meaning of the 
Constitution.

Downtown Houston after Hurricane Harvey 
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beautiful than people trying to help others.
I believe that’s what we are here to do: 
To love so that we may live, and to try to
do both as best we can. We stumble as we
strive, but still we strive. We try to over-
come our flaws. I think that’s our main
purpose in life. And we are deeply flawed,
as individuals and as a nation.

But when we see what happened in Hous-
ton; when in the same month we see the
outcry after Nazis defile our most sacred
values; when we see the sacrifice of young
soldiers — men, women, LGBTQ, black,
white, Hispanic, Muslim, Christian and
Jew — who defend our homeland in 
faraway places, we see the very best that 
we can be.

I have asked myself many times why 
we can’t always function together in 
that same spirit. Why do we need a crisis
to overcome our differences, a tendency
that almost seems hardwired into our 
psyches? We confront it again and again in

ourselves and in our relationships, in our
families and in our communities. We do
this as a nation, perhaps because it’s also
inbred into our national fabric. It is the
history of our country. We must not forget
that the very spirit of America, as it is 
reflected in our Constitution, was borne 
of crisis.

Our War of Independence was an out-
growth of increasing tensions between
Great Britain and the 13 Colonies that
spawned massive acts of protest. Protest
and confrontation are our national her-
itage. The Boston Massacre in 1770 and
the Boston Tea Party three years later have
been memorialized as historic acts of 
resistance. But they were just two out of
hundreds of events that symbolized the 
defiance of the colonists.

A Continental Congress was formed in
1774 to coordinate these efforts. The 
following year, war broke out at Lexington
and Concord, and the Congress appointed

George Washington to command the 
Continental Army.

But two significant events happened in
1776 that led to our Constitution, our
identity and the hypocrisy we struggle
against to this very day. The first was the
drafting of the Articles of Confederation.
Though not ratified until 1781, they 
represented our first effort to become a
united republic. The Articles were our first
constitution. But they established a system
that focused primarily on state sovereignty.
They didn’t reflect any national cohesion.
Each state had one vote, there was no 
executive branch of government and there
was no national court system. Their pri-
mary purpose was to oversee and prosecute
the war.

If we were to view each state as a person,
an individual human being, we might con-
clude that we still weren’t sure who we
wanted to be. We were not ready to agree
on the nature of government we might
share. The urgency of unification and 
how to proceed came later, during and
after the war.

The second pivotal event in 1776 was the
Continental Congress’s vote for independ-
ence on July 2, and the declaration it is-
sued on July 4. The Declaration of
Independence truly formed the United
States of America, though its form of gov-
ernment was yet to be determined. Beyond
its grievances against the king, by boldly
claiming, “We hold these truths to be self-
evident, that all men are created equal, that
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Why do we need a
crisis to overcome
our differences?
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they are endowed by their Creator with
certain inalienable Rights, that among
these are Life, Liberty and the pursuit of
Happiness,” it was also a transcendent
commentary on human rights.

But it left open Lincoln’s inquiry at Gettys-
burg, “whether that nation or any nation
so conceived and so dedicated can long en-
dure.” We still seek answers as we confront
new threats to our democracy, some of
them internal.

After the war, it became clear that the 
Articles were not sufficient for an emerging
nation engaged in international commerce
and now having good reason to build and
defend itself. So our Founding Fathers
sought to define a common purpose in the
form of a new republic.

They did so after much debate by adopting
a Constitution that created a national gov-
ernment with three branches and a system
of checks and balances on each. Soon, they
enacted 10 amendments — the Bill of
Rights — that sought to protect individual
liberties of American citizens.

But its preamble sets forth the overarching
purpose: “We the People of the United
States, in Order to form a more perfect
Union, establish Justice, insure domestic
Tranquility, provide for the common 
defense, promote the general welfare, and
secure the Blessings of Liberty to ourselves
and our Prosperity, do ordain and establish
this Constitution for the United States of
America.”

How to accomplish that purpose is still a
matter of our individual and collective val-
ues. These values continue to be measured
by our capacity to overcome our flaws and
those of the men who wrote our founding
documents.

We aspire to them in the wake of a crisis like
a war for our independence, or a hurricane
in Texas or Florida or a hate-filled march 
in Charlottesville. But our capacity to live
them every day and to further them and
refine them is always our great challenge.
We should be grateful that the Founders
gave us a constitutional framework and a
set of ideals to meet that challenge. Yet we
are still paying for their moral failures.
Their understanding of human rights was
exclusive and self-serving. They sought to
protect the rights of landowners and
wealthy white men. The Constitution they
adopted excluded women. It sanctioned
slavery and allowed it to prosper. It defined
people who looked like me as three-fifths
of a human being. It dismissed Native
Americans.

It did not conform to a true meaning of
“We, the People.” But the form of govern-
ment they gave us, imperiled as it is at this
moment, has at times helped foster our en-
lightenment as a people to better reflect the
ideals they wrote of in the Declaration.
I have seen this growth in my lifetime. I
have lived it. I have fought for it. And it
has inspired me from the moment I met
my very first friend.

I was born in 1954, the year our nation
paid its first installment on a promissory
note it had defaulted on for 178 years.
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Our willingness 
to live up to [the
promise of the 
Constitution] 
defines who 
we are.
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When the Supreme Court ruled that 
segregation in public schools violated the
14th Amendment to the Constitution, it
refined our understanding of equality.

But in clearing a small path toward our 
potential for greatness, the justices could
not redeem the soul of a nation. Our 
redemption was always a matter for We,
the People. The question was, and still is,
how faithfully we might follow that path.
Would we continue to further the ideals
embedded in the Declaration? Would we
find the moral clarity to embrace basic
principles written on faded pieces of parch-
ment — principles of equality and justice
and human dignity and our common 
welfare? Would we summon the courage to
espouse them and pursue them and teach
them and live them? Or would we allow
darker elements to keep us in arrears, im-
periling the advancement of our decency
and the very survival of our democracy?

Just as they linger today, these questions 
remained after the Supreme Court took
that important step forward in 1954. And
they became more urgent three years later.

In 1957, Sen. Strom Thurmond sustained
the longest filibuster in history to try to
block the first civil rights legislation since
Reconstruction, the Civil Rights Act of
1957. Implementation of the court’s deci-
sion was being met with massive resistance
throughout the country. Martin Luther
King Jr., who was just 28 years old, was
still building his nonviolent resistance
movement in the wake of the successful
Montgomery bus boycott.

Violence against integration was on the
rise. Segregationists were burning black
churches and homes to intimidate people
of color from voting or even attempting to
integrate white neighborhoods or schools.
In Little Rock, President Eisenhower feder-
alized the National Guard and ordered it to
escort nine courageous black students into
Central High School as a frenzied mob of
white parents tried to block them, attacked
them and screamed for them to be lynched.

And in Pittsburgh, my parents bought 
a home in Squirrel Hill, a lovely upper-
middle-class enclave with tree-lined streets
and sprawling lawns and, before us, no
black people.

Some in the neighborhood organized a
campaign to prevent us from moving in.
My parents had met as students at the 
University of Pittsburgh. My father had

graduated from its dental school. But 
people sent out leaflets warning that 
“the school janitor, a maid and their 12 
illegitimate children” were moving in. They
broke windows and damaged the house. 

It became so dangerous that my father had
to live there alone for a while. Even after
we moved in, a police car was stationed 
in front of the house for weeks because of
the threats.

My older brother, Jimmy, integrated the
renowned public school around the corner.
He was five. I followed him two years later,
and my sister followed me. There were a 
lot of other kids on Hastings Street, all of
them white, and it didn’t take long for us
to find each other.

Joey Roth was my very first friend and my
very best friend. He lived across the street,
just up the block, and his birthday was two

Timothy Lewis (right) and his brother 
Jimmy in front of their house in 1958

Crowds protest the admission of the 
“Little Rock Nine” to Central High School 

The Lewis home on Hastings Street

Timothy Lewis,
his sister Stephanie 
and brother Jimmy
in 1960
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weeks after mine. In ways I could not see
until many years later, Joey Roth is why 
I never lost faith in our country and why I
maintain a profound hope for our future.
I loved Joey. He and I hit it off immedi-
ately. He had inherited a free spirit from 
his mother, Iris. Even as a kid, he had an
infectious joie de vivre and danced to his
own music. We were young enough that we
didn’t have a reason not to be good friends.
And our parents were enlightened enough
not to give us one. That was extraordinary
in 1957 because this was a compelling time
in the evolution of race and the Constitution.

When the Supreme Court decided Brown
vs. Board of Education just three years ear-
lier, it breathed life into the Declaration’s
pledge that “all men are created equal.” 
Before then, our history had revealed those
words to be a cruel, self-serving lie. And it
was hard for many to let go of a lie that
had so thoroughly defined our national
identity from 1776 to 1954.

Slavery had flourished and expanded. 
Our country had been torn asunder by 
a Civil War.

Lincoln had reaffirmed the Declaration’s
promise at Gettysburg as he sought to heal
a divided nation. This was followed by the
adoption of the 13th Amendment, which
ended slavery; the 14th Amendment,
which provided all citizens, including 
former slaves, with equal protection under
the law; and the 15th Amendment, which
protected the right to vote.

But over and over, through a reign of terror
against black citizens in the South and a
firmly rooted, institutionalized racism
everywhere else, this nation defaulted on 
its promise of equality. In 1896, this culmi-
nated in the most infamous decision in the
history of the Supreme Court, Plessy vs.
Ferguson, which established two societies
under the perverse illusion of “separate 
but equal.” The highest court in the land,
established by Article III of the Constitu-
tion, had openly and aggressively urged the 
perpetuation of white supremacy. The lone

Children in the backyard of the Lewis house in 1962.
Joey is in the front row, next to Timothy Lewis, who is looking at the camera.
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Postcard Joey sent to Timothy Lewis in 1963.
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dissent in that case was authored by a 
former slave owner, Justice John Harlan,
who famously wrote, “Our Constitution 
is colorblind, and neither knows nor toler-
ates classes.”

Nor does it know or tolerate “pedigree.” 

The justices who wrote that majority 
opinion in 1896 had each graduated from
an Ivy League law school. But as my for-
mer colleague, Judge Leon Higginbotham,
wrote, “If those … Ivy League alumni on
the Supreme Court in 1896 had been as
faithful in their interpretation of the 
Constitution as Justice John Harlan, a
graduate of Transylvania, a small law 
school in Kentucky, … then the worst
forms of race discrimination would not
have been the law of the nation for the 
next 60 years [and] created the foundations
of separate and unequal allocation of 
resources, and the oppression of human
rights of Blacks.”

“The tragedy of Plessy vs. Ferguson,” Judge
Higginbotham continued, “is not that the
Justices had the ‘wrong’ education, or that
they attended the ‘wrong’ law schools. The
tragedy is that the Justices had the wrong
values, and that these values poisoned this
society for decades.”

For the next 58 years, in every segment of
life — housing, education, employment,
transportation, religion, politics, sports, 
the military and in all areas of commerce
— racism defined America’s culture. 
Identities were formed by it, economies
were built on it, social classes and neigh-
borhoods were determined by it and our
national character was revealed by it.

So the warmth my family and I found in
Joey and his family on Hastings Street in
1957 was an aberration. Our friendship,
my very first friendship, was the color-
blind embrace of our highest values. It 
reflected the progressive vision of Justice
Harlan and the egalitarian music of Duke
Ellington. And our parents’ support and
encouragement was an eloquent commen-

tary on who we are at our best. It was a
radical and patriotic act of love — love 
for their children and, whether they knew
it or not, love for their country.

Of course, Joey and I didn’t know any 
of this yet. We hadn’t encountered the 
sickness of racism and sexism and 
anti-Semitism and homophobia and 
xenophobia and all the other forms of 
discrimination. We hadn’t had any of 
those messages encoded into our cultural
DNA. In the guileless innocence of our
youth, we embodied Nelson Mandela’s 
admonition that, “No one is born hating
another person because of the color of his
skin, or his background, or his religion.
People must learn to hate … .”

But I couldn’t have known how close my
first lesson in hate was. And I couldn’t have
seen that I would spend the next six
decades, inspired by those initial bonds of
friendship with Joey Roth, fighting against
hatred and intolerance and injustice wher-
ever I encountered them.

After about a year, I wondered why I 
could go across the street to Joey’s house,
but I wasn’t allowed to go right next door
to Alan’s house. Alan was my age, too. 
And his sister was my brother’s age. 
But they weren’t allowed to talk to us or
play with us. I noticed that their parents
wouldn’t even acknowledge my mother 
and father.

I couldn’t even understand it after they put
up the fence to make sure we wouldn’t have
any contact. I was confused. It hurt, but I
couldn’t figure out why. Sometimes, we
would stare at each other through the fence
without uttering a word; children, just a 
few feet away from one another, yet  
already miles apart and drifting further 
into the abyss of racial intolerance and the 
psychic damage it produces in us all. It was 
as if we each occupied our own cell in a 
prison created by history.

This went on for another year. Then Alan’s
family moved just four blocks down the
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street to a smaller house, but with no “ne-
groes” next door.

I finally got the point. But the damage was
done: I started to wonder what was wrong
with me and with my family. I’ve learned a
lot since, but I never found out if they
wondered what was wrong with them. And
I never found out if they understood, as I
did later, that we actually occupied the
same cell.

The cost of my release was a belief in our
humanity. And that’s not a high price for
any of us to pay. Our democracy, at its
best, reflects the bonds of our humanity;
and our Constitution reflects our commit-
ment to this common purpose.

We long ago decided how we wished to 
be governed. Our ongoing endeavor is 
to determine how we wish to live.

As I watch the next generation prepare 
to lead this great nation, my hopes are 
sustained. They reflect the truest meaning
of “We, the People” in our history.

We have faced many difficulties. Some of
them echo a past many of us thought we
had overcome. But as long as we maintain
our belief in one another and our human-
ity, we will teach the next course in how to
further our nation’s highest ideals.

We are destined, even invited, to disagree.
But certain principles must remain funda-

mental if we are to fulfill the Constitution’s
aim to “establish justice” and “secure the
blessings of liberty to ourselves and our
posterity.” And we should remain commit-
ted to preserving and protecting those
ideals, each of us in our daily lives, because
they truly are its spirit.

We don’t need a war or hurricanes or a cri-
sis to do so. We simply need to try to act,
every day, with decency and grace toward
one another, no matter who we are, what
we believe, who we worship or who we
love, and even as we disagree.

Our Constitution is imperfect, as we are. It
is misunderstood, as we are. It sometimes
needs to be changed, as we do. It is meant
to evolve with age, wisdom and experience,
as we are. But its spirit remains perfect.

We, the people, keep that spirit alive not
through remembering details of each clause
and amendment, but through a faith in our
humanity; through the common purpose
our Founders sought to bestow upon us;
through an appreciation of the sacrifices of
our parents and theirs and through beliefs
we hold to be self-evident.

If two 4-year-olds from Hastings Street
could do that in 1957 and carry it forward
throughout their lives, there’s hope that we
all can. ⚖

•     •     •     •     •

Former federal appeals judge Timothy K.
Lewis is counsel at Schnader Harrison Segal
& Lewis LLP. He is co-chair of the firm’s ADR
practice group and serves as a mediator, 
arbitrator, settlement counselor and trial and
appellate practitioner. Lewis served on the
3rd U.S. Circuit Court of Appeals and the U.S.
District Court for the Western District of

Pennsylvania. He was an assistant U.S. Attorney for the Western District of
Pennsylvania and an assistant district attorney in Allegheny County. This
article is based on his Constitution Day address at Robert Morris University
on Sept. 15, 2017.

If you would like to comment on this article for publication in our next
issue, please email us at editor@pabar.org.

Joey Roth is why 
I never lost faith in
our country and 
why I maintain a
profound hope 
for our future.

A photo of Joey and the
Lewis children in 1959 from
Joey’s scrapbook
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