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Ninth Circuit Overturns Strict District Court 
Sentence in Laser-Pointing Case  
Lee Schmeer, Philadelphia 

In United States v. Gardenhire, the Ninth Circuit 
Court of Appeals overturned a 30-month sentence 
imposed on Adam Gardenhire, an 18-year-old who 
aimed a laser pointer at a  Cessna Citation on ap-
proach to Burbank International Airport and then at 
a police helicopter searching for the laser’s origin. 
The court imposed a longer sentence than  
prescribed by the Sentencing Guidelines because (1) 
Gardenhire was aware of the dangers laser pointers 
pose to aircraft, (2) there is a “need for deterrence,”  
and (3) it is important to impress upon young people 
the seriousness of the activity.  
 
The Ninth Circuit found that the length of the  
sentence constituted clear error, holding that the 
evidence did not support a finding that Gardenhire 
knew that a laser pointer could cause damage to 
occupants of aircraft, or even that he knew the 
pointer could reach the aircraft. Strangely, the Ninth 
Circuit also appeared to condone Gardenhire’s  
ignorance of 18 U.S.C. § 39A, which makes it a crime 
to “knowingly aim[] the beam of a laser pointer at 
an aircraft” and provides a maximum prison term of 
60 months, reasoning that because the statute was 
only six weeks old at the time of the incident, the 
average person was not aware of the dangers of 
pointing a laser beam at an aircraft. 
 

Notwithstanding the Ninth Circuit’s opinion, the 
dangers of laser pointers to aviation have been 
known for years. The FAA, as far back as December 
2004, has required 30-days notice of outdoor laser 
operations so the FAA can “minimize the potentially  
hazardous adverse effects of laser operations on 
aircraft operators.” FAA Advisory Circular 70-1. More 
recently, in February 2013, the FAA  
released Advisory Circular 70-2A, in which it noted 
that a “serious response” was needed to the 
“significant increase of unauthorized laser  
illumination of aircraft incidents,”  and that air traffic 
control has been instructed to treat all in-flight illu-
mination events as emergencies until the aircrew 
advises them otherwise.  
 
The Ninth Circuit’s decision in Gardenhire stands in 
significant contrast to the seriousness of the danger 
posed by lasers. While one can understand the 
Court’s  reluctance to uphold a lengthy sentence for 
this young man, who may have had no prior run-ins 
with the law, the danger of Gardenhire’s actions to 
aviation mandates that they be treated seriously.  
United States v. Gardenhire, 784 F.3d 1277 (9th Cir. 
2015).  
 



Aviation Group Recognitions 
Schnader Harrison Segal & Lewis LLP 
is pleased to announce that the  
Aviation Group has once again been 
recognized by Chambers USA. The 
publication ranked Schnader among 
the top firms nationwide for its  
aviation litigation practice, noting 
that the group “regularly  

represents airlines, manufacturers and insurers”, 
with significant experience in personal injury, 
wrongful death and product liability. Chambers USA 
reported that clients’ remarks include, 
“Outstanding. They are trusted to deliver  
excellence.”  
 
Individually, Chambers USA recognized former  
practice group co-chair Jonathan M. Stern,  
commending him for his “ability to communicate 
persuasively and credibly, and to demonstrate the 
salient factors of the case.” He represents a range of 
clients, including airlines and insurers, on matters 
such as civil rights claims and federal preemption. 
Denny Shupe, former practice group chair, was 
recognized for his representation of clients in  
product liability and commercial litigation, and  
described as “a man of great character and ability.”  

The Legal 500 
The Legal 500 2015 again highly ranked the group, 
and noted chair Robert J. Williams, Jonathan Stern 
and Denny Shupe. The group is praised for its 
“excellent industry knowledge, advice and  
responsiveness.” Mr. Williams is recognized for his  
“‘in-depth knowledge of product liability claims and 
the aviation sector’ coupled with ‘the ability to  
rapidly and strategically respond to procedural 
differences in various jurisdictions.’” Mr. Stern’s  
considerable experience is recognized, and  
Mr. Shupe is lauded for his “knowledge, good  
judgment and preparation.” 
 
Corporate LiveWire 
Corporate LiveWire also honored the Aviation Group 
as 2015 Global Awards winner for aviation in  
Pennsylvania. The awards cover various sectors of 
business, from financial advisors and funding  
providers to law firms and specialist advisory  
companies that deal with mergers and  
acquisitions. The Global Award recognizes businesses 
of every type that have proven their excellence 
throughout the year and years past.  

Expert Guides for Aviation Lawyers 2015 
Robert Williams, Aviation Group vice-chair Barry  
Alexander, Denny Shupe and Jonathan Stern are also 
included in the Legal Media Group’s Expert Guides for 
Aviation Lawyers 2015. Those selected have been 
nominated by in-house counsel or peers as among 
the top aviation attorneys in the world.  

 

United States Supreme Court Decisions Change 
How You Need to Think about Personal  
Jurisdiction Issues  
Denny Shupe, Philadelphia 

After Daimler AG v. Bauman, 134 S. Ct. 746 (2014) 
and subsequent decisions, as a practical matter, a  
corporation no longer is subject to general personal 
jurisdiction in a state unless it is incorporated in that 
state or has its principal place of business in that 
state. General jurisdiction over a defendant cannot  

be established merely because a corporation  
does a lot of business, even many tens of millions of 
dollars of business, in that state. 

 

Instead, the jurisdiction inquiry in many cases  now  
has shifted to an examination of whether specific  
jurisdiction exists over the defendant in that state. 
After McIntyre Machinery v. Nicastro, 131 S. Ct. 
2780 (2011), Walden v. Fiore, 134 S. Ct. 1115 (2014),  
and subsequent  decisions, the specific jurisdiction 
analysis considers whether the defendant has  
purposely availed itself of conducting business in 
the forum, invoked the benefits and protections of 
the forum’s laws, and whether the claim asserted 
arises from the defendant’s forum-related activities. 
The specific jurisdiction case law, including the 
effect of putting a product into the stream of  
commerce, varies significantly from jurisdiction to 
jurisdiction since the United States Supreme Court 
has not announced a clear test to be applied. As a 
result, a single accident is now more likely to see 
cases brought in multiple  jurisdictions, where not 
all potentially-culpable parties can be sued in one 
state or can agree to be sued in one state. Expect 
also to see more litigation brought in Delaware, 
where many corporations are incorporated, as a 
result.  
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Engine Manufacturer’s Indemnity Action 
against Carburetor Manufacturer Fails 
Allison Snyder, New York 
This action arose from the 1999 crash of a Piper 
Cherokee single-engine aircraft en route from  
Wisconsin to Pennsylvania, which killed four of the 
aircraft’s five occupants (including the pilot), and 
seriously injured the fifth, 
a minor. The survivors 
brought a product  
liability action in Pennsyl-
vania state court against 
AVCO Corporation, with 
the jury finding that 
AVCO was 100% at fault 
because (1) the carburetor installed in the engine 
AVCO manufactured was defective, and (2) AVCO 
had knowingly misrepresented, concealed or  
withheld required information from the FAA. The 
jury awarded $88,700,000 in damages (including 
$24,700,000 in compensatory and $64,000,000 in 
punitive damages).  
 

AVCO’s insurers settled with plaintiffs, and the rights 
of recovery were assigned to Manufacturers 
Collection Company, LLC (MCC), which filed an  
indemnity action against Precision Airmotive, LLC, 
the actual manufacturer of the carburetor, in Texas.  
MCC asserted that it was entitled to indemnity from 
Precision under Texas statutory law based on the 
fact that Precision was the manufacturer of the  
defective product and MCC (AVCO) was just the  
seller.  Under Texas law, a seller is entitled, with only  
limited exceptions, to indemnification from a  
manufacturer even without an adjudication of  
negligence against the manufacturer. Precision  
responded that the claims were governed by  
Pennsylvania law, under which a finding that the 
manufacturer is liable is a prerequisite to the seller’s 
right to indemnification, and indemnity is allowed 
only where the seller’s liability is vicarious or sec-
ondary. 
 
The court held that the indemnity issue was  
governed by Pennsylvania law, as Texas had no  
interest in  the dispute, and found that MCC could 
not recover under a theory of indemnity under 
Pennsylvania law because the jury findings of 
AVCO’s wrongful conduct precluded a finding that 
AVCO’s liability  was only vicarious or secondary.  
Mfrs. Collection Co., LLC v. Precision Airmotive, LLC, 
2015 U.S. Dist. LEXIS 70244 (N.D. Tex., June 1, 
2015).  
 

 

 

 

 

Third Circuit Takes “Opportunity” To Warn of 
Importance of Following the Rules 
Carl Solano, Philadelphia 
In Lehman Bros. Holdings Inc. v. Gateway Funding 
Diversified Mortgage Servs. LP, the Court of Appeals 
for the Third Circuit issued a warning about failures 
of parties and their counsel to follow the appellate 
rules. Gateway appealed from a district court’s grant 
of partial summary judgment to Lehman Bros. in a 
dispute about an indemnification agreement,  
arguing that the district court had erred in holding 
that Gateway abandoned a contractual defense to 
liability during a telephonic oral argument. Gateway 
denied abandoning the defense and claimed there 
was no record to support Lehman’s claim to the  
contrary. In fact, however, the oral argument had 
been transcribed and Gateway had failed to file a 
copy of the transcript with the court, in violation of 
Federal Appellate Rule 10(b)’s requirement that “the  
appellant must ... order ... a transcript of [relevant] 
parts of the proceedings” and “include in the record 
a transcript of all [relevant] evidence.”   
 
When this failure was raised before the appellate 
court, Gateway claimed in its defense that it  
believed the oral argument had not been  
transcribed. Gateway also pointed out that its error 
was corrected when Lehman filed the transcript with 
its own appellate brief. But the Third Circuit 
 described Gateway’s argument as “cavalier.” 
Treating the case as “an opportunity to emphasize 
the importance of following the rules,” the court 
held that Gateway’s appeal from the summary judg-
ment decision was “forfeited” by its failure to com-
ply with Rule 10, explaining that Gateway’s violation 
“at best shows a remarkable lack of diligence and at 
worst indicates an intent to deceive this Court.”   
 

The disposition of this case sends a strong message 
for all types of appeals, including those relating to 
aviation, and evidences why it is sometimes  
necessary to use experienced appellate counsel for 
important appeals, even if it means replacing trial 
counsel. Lehman Bros. Holdings Inc. v. Gateway 
Funding Diversified Mortgage Servs. LP, 2015 U.S. 
App. Lexis 7536 (3d Cir., May 7, 2015). 

 
 
 
 



Aircraft Owner Denied Coverage under  
Avionics Manufacturer’s Insurance 
Jonathan Stern, Washington D.C.  

An aircraft owner and pilot sued by his passengers 
for injuries in a crash was denied coverage under 
the insurance issued to avionics manufacturer  
Garmin International. The owner’s argument for 
coverage was based on an agreement by Garmin to 
sell at a discount a new product, a G900X, if the 
owner would allow Garmin access to the airplane to 
obtain installation data for a user manual. The 
G900X had been installed prior to the crash. 
 
The aircraft owner argued that Garmin’s insurance 
policy extended to joint ventures in which Garmin 
was involved, and that his arrangement to allow 
Garmin access to the airplane to access data in  
return for a discount constituted such a joint  
venture. The Tenth Circuit affirmed the trial court’s 
grant of summary judgment against the owner, 
however, holding that a joint venture involving Gar-
min would be an insured under the policy only if 
Garmin had an ownership interest in the entity, had 
been obliged to provide insurance, or had exerted  
financial or managerial control over the joint  
venture. Concluding that the evidence properly 
submitted did not support any of these conclusions, 
the Tenth Circuit affirmed the finding of no  
coverage. In reaching its decision, the Tenth Circuit 
also held that the district court had not abused its 
discretion in refusing to consider hundreds of pages 
of evidence that failed to conform to a local rule 
requiring a particular form for presentation of evi-
dence in opposing summary judgment. Certain  
Underwriters at Lloyd’s London v. Garmin Int’l, 
Inc., 781 F.3d 1226 (10th Cir. 2015).  
 
Montreal Convention 
Baggage Case  
Remanded to New  
Jersey State Court 
Allison Snyder, New York 

A district court in New  
Jersey recently remanded a  
Montreal Convention lost baggage case to state  
court, holding that the  Montreal Convention does 
not  completely preempt all state law claims.  
The plaintiff brought suit in New Jersey state court, 
alleging under state law that the airline was grossly 
negligent and reckless in  
handling the baggage, which was never  
recovered. In remanding the action, the court  
focused on the plain language of Article 29, and 
found that its reference to “any action for damages, 
however founded, whether under this Convention 
or in contract or in tort or otherwise,” suggests that 
state law contract  and tort claims are expressly 
contemplated by the Convention. The court held 

instead that the Montreal Convention could be 
asserted as a defense.  
 
This disappointing result once again highlights the 
split among United States courts, some of which have 
held that removal under the Montreal Convention is 
proper (e.g., the Second Circuit), while others have 
held it is not (e.g., the Ninth Circuit). Hoffman v. 
Alitalia-Compagnia Aerea Italiana S.p.A., 2015 U.S. 
Dist. LEXIS 56036 (D.N.J., Apr. 28, 2015).  
 
ADA Preempts Claim Arising out of Airline’s  
Refusal to Make Announcement Regarding  
Peanut Consumption  
Julie Randolph, Philadelphia  

In Gleason v. United Airlines, Inc., a passenger 
brought seven state common law causes of action to 
recover for alleged permanent physical and  
emotional injuries suffered during a domestic flight 
as the result of a severe peanut allergy attack. Plain-
tiff had notified the flight’s crew members of her al-
leged allergy, but they refused to make an  
announcement asking passengers not to consume 
peanuts and peanut-related products during the 
flight. A fellow passenger subsequently consumed 
peanuts, causing the plaintiff to suffer an allergy 
attack which necessitated an unscheduled  
emergency landing and emergency medical care in 
an intensive care unit.  

The court held that the express preemption  
provision of the Airline Deregulation Act (ADA)  
applied because the plaintiff’s claims were based on 
United’s services (or lack thereof) – i.e., United’s  
refusal to make the requested announcement. As a 
result, the plaintiff’s claims were preempted, and the 
court granted United’s motion for summary  
judgment. Gleason v. United Airlines, Inc., 2015 U.S. 
Dist. LEXIS 66161 (E.D. Cal. May 20, 2015). 



Court Holds Montreal Convention Does Not 
Apply to Incident in Terminal, but Accident 
Analysis Interesting 
Barry S. Alexander, New York 

In Boyd v. Deutsche Lufthansa Aktiengesellschaft, 
the district court dismissed the plaintiff’s Montreal 
Convention claims arising from injuries allegedly 
sustained when she was knocked to the ground 
while proceeding in a wide corridor of the airport 
toward Customs. The court held that the Montreal 
Convention did not apply because the injuries were 
not sustained “in the course of any of the operations 
of … disembarking,” focusing on: (1) the passenger’s 
activity at the time of the injury, (2) where the  
passenger was located, and (3) the extent to which 
the carrier was exercising control over the passen-
ger at the moment of injury, the factors set forth in 
Day v. Trans World Airlines, Inc., 528 F.2d 31 (2d Cir. 
1975).  

Perhaps more interesting than the ultimate holding, 
however, is the court’s discussion of the definition 
of accident; specifically, whether the accident  
analysis includes a second prong focusing on  
whether the event causing injury “was a malfunction 
or abnormality in the aircraft’s operations” (i.e., that 
the airline played a causal role in the incident). This 
second prong, which, for example,  has been applied 
in the First Circuit and in a slightly different form in 
some district courts in the Second Circuit, can be  
especially helpful to airlines in certain types of  
cases, especially passenger-on-passenger tort cases. 
Unfortunately, while the court indicated its approval 
of the second prong, it ultimately did not reach a 
conclusion on this issue. Still, practitioners in 
Louisiana should be aware of this decision as an in-
dication of how that court might rule in the future, 
and practitioners throughout the United States 
should be aware of this analysis and attempt to in-
corporate it into their defense in jurisdictions where 
the relevant Circuit Court of Appeals has not  
expressly rejected it. Boyd v. Deutsche Lufthansa 
Aktiengesellschaft, 2015 U.S. Dist. LEXIS 72482 
(E.D. La. Jun. 3, 2015). 

 
 

 

 
 
 
 
 
 
 
 
 
 
 

 
Passengers Not Entitled to Recovery under EU 
261 in United States Courts  
Leo Murphy, San Francisco 

The Seventh Circuit Court of Appeals affirmed a  
decision of the United States District Court for the 
Northern District of Illinois holding that European 
Parliament and Council Regulation No. 261/2004 
(EU 261) cannot be judicially enforced outside the 
European Union. EU 261 allows passengers de-
parting from airports in EU Member States to claim  
damages against air carriers for denial of boarding, 
delay, or  cancellation, and because of the favorable  

damages provided 
by the provision, 
passengers have 
attempted to 
make  claims un-
der EU 261 here in 
the United States. 
In this class action 
lawsuit filed 

against Delta, the Seventh Circuit agreed with the 
district court’s determination that “direct actions to 
enforce EU 261 rights are limited to courts in EU 
Member States.” 

While passengers are not able to pursue pure EU 
261 claims in the U.S., they still may succeed with 
state court breach of contract claims against carriers 
based on flight delays or cancellations if EU 261 has 
been expressly incorporated into the airline’s  
contract of carriage. As European carriers have  
incorporated EU 261 into the contracts of carriage, 
passengers are far more likely to recover flight-delay 
damages in U.S. courts from European carriers than 
from domestic carriers. Volodarskiy v. Delta  
Airlines, Inc., 784 F.3d 349 (7th Cir. 2015). 

 

 

 

 

IN THE NEWS 

Denny Shupe was a recipient of  

The Philadelphia Business Journal’s  

“Veterans of Influence” awards.  

http://www.schnader.com/news/xprNewsDetail.aspx?xpST=NewsDetail&news=1431


 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                                                              

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Additional Insured Entitled to Coverage Even 
Where Direct Insured Not Named in  
Underlying Complaint  
Barry S. Alexander, New York 

In Capital City Real Estate, LLC v. Certain  
Underwriters at Lloyd’s London, the Fourth Circuit 
held that Capital City Real Estate, LLC (Capital City) 
was entitled to coverage as an  
additional insured under Marquez Brick Work, Inc.’s 
(Marquez) insurance policy, even though the  
underlying complaint for which Capital City was 
seeking indemnity did not name or otherwise men-
tion Marquez.  
 
The Fourth Circuit held that Capital City was  
permitted to submit evidence extrinsic to the  
underlying complaint to demonstrate Marquez’s 
role in the excavation work out of which the  
complaint arose, and based on that extrinsic  
evidence, found that Capital City was  
entitled to coverage, reversing the district court’s 
opposite conclusion. 
 
Interestingly, the court noted that the Fifth Circuit, 
unlike the Fourth Circuit, had interpreted “the exact 
[same] Endorsement language to provide coverage 
‘only if the underlying pleadings allege that’ the 
named insured, ‘or someone acting on its behalf,  
proximately caused’ the injury or damage.” Thus, 
this case would have had a different outcome in the 
Fifth Circuit, providing another example of how  
complicated indemnity/additional insurance issues 
can be, and why insurers and insureds alike need to 
be careful when drafting contracts and insurance 
policies, and in protecting their rights during  
(or before) litigation. Capital City Real Estate, LLC v. 
Certain Underwriters at Lloyd’s London, 2015 U.S. 
App. LEXIS 9662 (4th Cir. Jun. 10, 2015).  
 
 

Fleet Policy Reformed to Exclude Coverage for 
Non-Owned Aircraft 
By Robert Williams, Pittsburgh 

A New Jersey federal court recently reformed a 
fleet insurance policy to exclude coverage for non-
owned aircraft based upon the doctrine of mutual 
mistake.  
 
Wyndham contracted with Jet Aviation  
International, Inc. (Jet) for operation and  
management of Wyndham-owned aircraft. The 
agreement required Jet to obtain insurance for 
Wyndham’s aircraft, which Jet did from 2004 to 
2007, pursuant to a policy  that excluded coverage 
for “any Non-Owned Aircraft unless such Non-
Owned Aircraft is operated by or used at the direc-
tion of [Jet].” In 2008, however, the language of 
that exclusion was revised by substituting “Named 
Insured” for Jet. The purpose of that revision was to 
extend coverage to several of Jet’s affiliates, who 
were named insureds who might arrange for the 
use of non-owned aircraft. The language of the 
2004 to 2007 policies would have excluded cover-
age for the activities of those Jet affiliates, which 
was not the parties’ intent, and was the impetus 
behind the 2008 revision. 
 
Two Wyndham employees subsequently rented an 
airplane for a business trip, and died along with 
three children when the aircraft crashed into a 
house. The accident aircraft was neither owned by  
Wyndham, nor managed or operated by Jet or any 
of Jet’s affiliates. Nevertheless, Wyndham contend-
ed that the non-owned aircraft exclusion did not bar  
coverage for the accident, because it was a named 
insured under the policy and the exclusion did not 
apply to non-owned aircraft “operated by or used at 
the direction” of a named insured. 
 
The Court disagreed with Wyndham, explaining that 
a written contract may be reformed to correct the 
parties’ mutual mistake, even if the language is 
clear and unambiguous, and even where refor-
mation disadvantages a third-party. In this case, the  
evidence was clear that Jet and the insurer revised 
the non-owned aircraft exclusion for the sole and 
express reason of including Jet affiliates in the  
coverage (which had been their intent starting with 
the 2004 policy). Several factors supported this  
result, including the fact that premiums steadily 
were decreasing, which proved the absence of in-
tent to materially increase the scope of coverage in 
the manner argued by Wyndham, and the manage-
ment agreement between Wyndham and Jet did 
not require Jet to obtain coverage for non-owned 
aircraft operated without Jet’s involvement. Illinois 
National Ins. Co. v. Wyndham Worldwide 
Operations, Inc., No. 2:09-1724 (D.N.J. Jan. 28, 
2015). 
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