
Reproduced with permission from Class Action Litigation Report, 14 CLASS 692, 06/14/2013. Copyright � 2013 by
The Bureau of National Affairs, Inc. (800-372-1033) http://www.bna.com

J U R I S D I C T I O N

C L A S S A C T I O N FA I R N E S S A C T

Removal Under the Class Action Fairness Act: Proving Jurisdictional
Amount-in-Controversy in Light of Standard Fire Insurance v. Knowles

BY STEPHEN A. FOGDALL AND JULIE E. RANDOLPH

C ongress enacted the Class Action Fairness Act
(CAFA) in 2005, dramatically expanding the scope
of federal diversity jurisdiction over class actions

and providing a mechanism for defendants to remove
such actions to federal court where the amount in con-
troversy exceeds $5 million, and certain other condi-

tions are met. In the eight years since CAFA was en-
acted, the lower federal courts have had to address nu-
merous efforts by plaintiffs to defeat removal by
pleading under the $5 million amount-in-controversy
threshold. In evaluating these efforts, courts have been
pulled by competing considerations. One the one hand,
the plaintiff is the ‘‘master’’ of his or her complaint and
can ‘‘plead to avoid federal jurisdiction.’’1 On the other
hand, a defendant is supposed to have a ‘‘statutory right
of removal’’ that should not be unduly ‘‘subject to the
plaintiff’s caprice.’’2

Balancing these considerations, some courts have im-
posed a fairly heavy burden on a defendant seeking to
remove a class action to federal court under CAFA
where the plaintiff’s complaint pleads an amount in
controversy less than the $5 million threshold. These
courts require the defendant to ‘‘prove with legal cer-
tainty that CAFA’s jurisdictional amount is met’’ not-
withstanding the plaintiff’s assertion to the contrary in
the complaint.3 Other courts have imposed a lower bur-
den, requiring only that the defendant establish the
amount in controversy by a preponderance of the evi-
dence.4

In March of this year, the United States Supreme
Court issued its decision in Standard Fire Insurance Co.
v. Knowles,5 a ruling that, while not directly addressing
the circuit split on the defendant’s burden to establish
the amount in controversy in CAFA removal cases,

1 Lowdermilk v. United States Bank Nat’l Ass’n, 479 F.3d
994, 998-99 (9th Cir. 2007).

2 St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283,
294 (1938).

3 Lowdermilk, 479 F.3d at 1000.
4 See, e.g., Bell v. Hershey Co., 557 F.3d 953, 958 (8th Cir.

2009).
5 No. 11-1450, 2013 BL 72103 (U.S. Mar. 19, 2013).
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strongly supports the lower preponderance-of-the-
evidence approach.

Defendant’s Burden to Establish Amount
In Controversy on Removal: A Brief History
Nearly 80 years ago, the Supreme Court issued two

seminal decisions—McNutt v. General Motors Accep-
tance Corporation in 1936,6 and St. Paul Mercury In-
demnity Co. v. Red Cab Company in 19387—which ad-
dressed the burden of establishing that the require-
ments of federal diversity jurisdiction (the amount in
controversy and the citizenship of the parties) have
been met. These decisions establish that, as a general
rule, the party seeking to invoke jurisdiction has the
burden of proof, and must ‘‘justify his allegations by a
preponderance of the evidence.’’8

An exception to this general rule applies to a plain-
tiff’s allegation that damages exceed the amount-in-
controversy threshold.9 Here, for cases brought in fed-
eral court, ‘‘the sum claimed by the plaintiff controls if
the claim is apparently made in good faith.’’10 Thus, a
plaintiff bringing suit in federal court need not prove by
a preponderance of the evidence that the amount-in-
controversy threshold is satisfied to avoid dismissal.
Rather, if the defendant challenges jurisdiction, then it
has the burden to establish ‘‘to a legal certainty that the
claim is really for less than the jurisdictional amount to
justify dismissal.’’11

The Supreme Court did not directly address in these
cases the applicable burden regarding the amount in
controversy where it is the defendant, rather than the
plaintiff, who seeks to invoke federal diversity jurisdic-
tion by removing a state-court action to federal court.

Lower courts tried to eke some guidance on this issue
out of St. Paul. There the Court considered whether a
plaintiff, having pleaded damages in excess of the juris-
dictional threshold in state court, could force a remand
following removal by amending the claim to bring the
amount in controversy below the threshold. The Court
said that post-removal amendments could not prevent
removal, else ‘‘the defendant’s supposed statutory right
of removal would be subject to the plaintiff’s caprice.’’12

But the Court stated that if the plaintiff sued ‘‘for less
than the jurisdictional amount’’ at the outset, even
‘‘though he would be justly entitled to more,’’ the defen-
dant could not remove.13

Lower courts went in conflicting directions in at-
tempting to determine a removing defendant’s burden
to establish the amount in controversy. Some courts,
such as the United States Court of Appeals for the
Eighth Circuit, concluded that the amount in contro-
versy is no different than any other jurisdictional ele-
ment. As the party invoking jurisdiction, the defendant
had the burden to ‘‘prove by a preponderance of the evi-
dence that the amount in controversy exceeds’’ the ju-

risdictional threshold,14 just as it had to prove by a pre-
ponderance of the evidence its allegations regarding the
citizenship of the parties.15

Courts taking this preponderance-of-the-evidence ap-
proach distanced themselves from St. Paul’s suggestion
that a plaintiff could conclusively prevent removal by
pleading in the complaint an amount of damages below
the jurisdictional threshold. These courts observed that
this suggestion ‘‘was premised on the notion that the
plaintiff would not be able to recover more in state
court than what was alleged in the state court com-
plaint.’’16 But the majority of states had since aban-
doned the view the amount specified in the ad damnum
clause limited the ultimate damages award, and some
states had even ‘‘enacted rules that strictly prohibit
plaintiffs from pleading for specific amounts in cases of
unliquidated damages.’’17

Thus, these courts imposed the same evidentiary bur-
den (preponderance of the evidence) regardless of
whether ‘‘the complaint alleges no specific amount of
damages or an amount under the jurisdictional mini-
mum.’’18 Nevertheless, perhaps as a partial concession
to St. Paul, these courts recognized one mechanism the
plaintiff could employ to prevent removal, namely, by
filing ‘‘a binding stipulation or affidavit’’ with the com-
plaint disclaiming any recovery above the jurisdictional
threshold.19

Other courts, such as the United States Court of Ap-
peals for the Eleventh Circuit, took a very different ap-
proach.20 These courts reasoned that the plaintiff is
‘‘the master of his own claim,’’ so the plaintiff’s own es-
timate of damages should have a ‘‘presumption of
truth.’’21 Thus, these courts took St. Paul’s statement
that ‘‘the sum claimed by the plaintiff controls’’ unless
the defendant can establish ‘‘to a legal certainty that the
claim is really for less,’’22 which was meant to apply
where the plaintiff has sued in federal court and the de-
fendant seeks to defeat diversity jurisdiction, and ex-
tended it to cases in precisely the opposite posture,
where the defendant seeks to invoke diversity jurisdic-
tion by removing the action to federal court, and the
plaintiff desires to defeat removal.23 On this approach,
the defendant was required to ‘‘prove to a legal cer-
tainty’’ that the plaintiff’s claim was really for more
than the amount alleged in order to remove the case to
federal court.24

6 298 U.S. 178 (1936).
7 303 U.S. 283 (1938).
8 McNutt, 298 U.S. at 189.
9 The amount-in-controversy requirement currently is

$75,000, ‘‘exclusive of interest and costs.’’ 28 U.S.C. § 1332(a).
10 St. Paul, 303 U.S. at 288.
11 Id. at 289.
12 Id. at 294.
13 Id.

14 In re Minnesota Mut. Life Ins. Co., 346 F.3d 830, 834 (8th
Cir. 2003).

15 Zunaman v. Brown, 418 F.2d 883, 885-86 (8th Cir. 1969)
(citing McNutt, 298 U.S. at 189).

16 De Aguilar v. Boeing Co., 47 F.3d 1401, 1410 (5th Cir.
1995).

17 Id.
18 346 F.3d at 834. If a removing defendant meets this pre-

ponderance test, some courts held that the burden then shifted
to the plaintiff to demonstrate either that it is legally impos-
sible for the plaintiff to recover the jurisdictional amount. See,
e.g., Bell, 557 F.3d at 959.

19 In re Shell Oil Co., 970 F.2d 355, 357 (7th Cir. 1992); De
Aguilar, 47 F.3d at 1412; Bell, 557 F.3d at 958.

20 Burns v. Windsor Ins. Co., 31 F.3d 1092 (11th Cir. 1994).
21 Id. at 1095.
22 St. Paul, 303 U.S. at 288-89.
23 Burns, 31 F.3d at 1095; see also Samuel-Bassett v. KIA

Motors Am., Inc., 357 F.3d 392, 398 (3d Cir. 2004) (applying
the ‘‘legal certainty’’ standard where the defendant sought to
remove a pre-CAFA class action).

24 Burns, 31 F.3d at 1095.
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The legal certainty approach in the removal context
was conceptually problematic for a number of reasons.
First, as already noted, the standard was fashioned for
cases where the plaintiff pleaded an amount of dam-
ages above the threshold, and the question was whether
the action should properly be in federal court. The basis
for applying the standard in the opposite posture was
not clear. Nor was there a clear reason to impose a
higher burden of proof with respect to the amount in
controversy when the lower preponderance burden
plainly applied to other jurisdictional elements.25 Sec-
ond, St. Paul clearly contemplated that the plaintiff
could conclusively prevent removal by ‘‘suing for less
than the jurisdictional amount,’’ even though ‘‘he would
be justly entitled to more.’’26 Under that logic, there
would be no rationale for imposing a higher ‘‘legal cer-
tainty’’ burden on the defendant. If the plaintiff truly
were the ‘‘master’’ of the claim, and controlled the
amount of any recovery, then the defendant presum-
ably would be prevented from removing altogether,
rather than subject to a higher burden of proof.

The split between the preponderance-of-the-evidence
and legal-certainty standards in individual (non-class)
actions was largely resolved by the Federal Courts Ju-
risdiction and Venue Clarification Act of 2011
(‘‘JVCA’’).27 Under the JVCA, if a specific demand for
damages in the complaint is not permitted by state law,
or recovery in excess of the pleaded amount is allowed,
the removing party must show ‘‘by the preponderance
of the evidence, that the amount in controversy exceeds
the amount specified in section 1332(a).’’28

However, the JVCA, which applies to individual ac-
tions rather than class actions, does not resolve a simi-
lar circuit split regarding the defendant’s burden to es-
tablish the amount in controversy when removing a
class action under CAFA. It is to this issue that we now
turn.

CAFA’s Expansion of Diversity Jurisdiction
CAFA was enacted in 2005 in response to a growing

perception of ‘‘abuses of the class action device’’ that
‘‘adversely affected interstate commerce’’ and ‘‘under-
mined public respect for’’ the federal judicial system.29

These perceived abuses were aided, in part, by tradi-
tional restrictions on the exercise of diversity jurisdic-
tion by United States district courts, which were felt to
be ‘‘keeping cases of national importance out of Federal
court.’’30

Prior to CAFA, the traditional requirements of diver-
sity jurisdiction that applied to individual actions also
applied to class actions: the value of each plaintiff’s
claim, including the claims of unnamed class members,
had to exceed the amount-in-controversy require-
ment.31 Moreover, each named plaintiff had to satisfy
the ‘‘complete diversity’’ requirement, meaning that the

state of citizenship of each named plaintiff had to be
different from that of each defendant named in the ac-
tion.32 These requirements were alleviated somewhat
by the enactment in 1990 of Section 1367, the supple-
mental jurisdiction statute.33 Under Section 1367, if at
least one named plaintiff satisfies the amount-in-
controversy requirement, then the district court has
supplemental jurisdiction over the claims of other class
members, even those whose claims fall below the
threshold.34 However, Section 1367 did not alleviate the
requirement of complete diversity.35

CAFA solved these problems by significantly expand-
ing federal diversity jurisdiction over class actions, giv-
ing federal district courts original jurisdiction over class
actions in which (1) the amount in controversy exceeds
$5 million, (2) there are at least 100 putative class mem-
bers in the proposed class, and (3) ‘‘minimal diversity’’
is satisfied, meaning that there is at least one class
member that is a citizen of a different state from at least
one defendant.36 CAFA also states that ‘‘the claims of
the individual class members shall be aggregated to de-
termine whether the matter in controversy exceeds the
sum or value of $5,000,000,’’ thus allowing for jurisdic-
tion even though each class member’s individual claim
might fall below the $75,000 threshold applicable in in-
dividual diversity actions.37 CAFA further provides that
any class action meeting these requirements filed in
state court may be removed by any defendant to federal
court, even without the consent of other defendants.38

Circuit Split Over a Defendant’s
Removal Burden Under CAFA

Given CAFA’s purpose, in part, to bring more class
action plaintiffs, sometimes unwillingly, into federal
court, it is hardly surprising that some plaintiffs and
their lawyers have attempted to evade removal by
pleading in their complaints that the damages that
would be recovered by the class are less than the $5 mil-
lion minimum. Nor is it surprising, given the circuit
split described above regarding a defendant’s burden to
establish the amount in controversy in individual ac-
tions, that a similar circuit split has developed regard-
ing the defendant’s burden when removing a class ac-
tion under CAFA.

Some circuits have applied the heightened ‘‘legal cer-
tainty’’ standard where the plaintiff has pleaded an
amount in controversy below $5 million. For example,
the Ninth Circuit, in Lowdermilk v. United States Bank
National Association, reasoned that it is the plaintiff’s
prerogative, as ‘‘master of the complaint,’’ to ‘‘forgo a
potentially larger recovery to remain in state court.’’39

Thus, ‘‘the party seeking removal must prove with legal
certainty that CAFA’s jurisdictional amount is met,’’

25 See, e.g., McNutt, 298 U.S. at 189.
26 303 U.S. at 294.
27 Pub. L. 112-63, 125 Stat. 758 (2011).
28 28 U.S.C. § 1446(c)(2). The preponderance burden also

applies where the complaint seeks nonmonetary relief.
29 CAFA, Pub. L. 109–2, 119 Stat. 4 (2005), § 2(a)(2)(B) &

(C). This portion of CAFA is reproduced in the Historical and
Statutory Notes following 28 U.S.C. § 1711.

30 CAFA § 2(a)(4).
31 Zahn v. Int’l Paper Co., 414 U.S. 291, 300-01 (1973).

32 Snyder v. Harris, 394 U.S. 332, 340 (1969).
33 28 U.S.C. § 1367.
34 Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U.S.

546 (2005).
35 Hart v. FedEx Ground Package Sys., 457 F.3d 675, 676

(7th Cir. 2006).
36 28 U.S.C. § 1332(d)(2) & (5).
37 28 U.S.C. § 1332(d)(6).
38 28 U.S.C. § 1453(b). In actions not subject to CAFA, all

defendants must consent to removal. See 28 U.S.C.
§ 1446(b)(2)(A).

39 479 F.3d 994, 998-99 (9th Cir. 2007).
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where the plaintiff has pleaded a smaller sum in the
complaint.40

The Eighth Circuit reached a contrary conclusion in
Bell v. Hershey Co. There the plaintiff urged the court
to follow the Ninth Circuit’s decision in Lowdermilk,
but the court saw no reason to ‘‘utilize a different re-
moval standard in CAFA cases than in others,’’ and thus
applied the same preponderance-of-the-evidence stan-
dard it recognized for individual cases.41

However, the court did acknowledge one mechanism
that, in its view, would override a defendant’s evidence
that the amount of the claim exceeded CAFA’s thresh-
old. Like a plaintiff in an individual case, the court rea-
soned, a plaintiff in a class action can ‘‘ensure’’ that any
attempt to remove will be unsuccessful by including ‘‘a
binding stipulation’’ with the complaint stating that the
plaintiff will ‘‘not seek damages greater than the juris-
dictional minimum.’’42

It was this device for avoiding removal under
CAFA—a named plaintiff’s putatively binding stipula-
tion not to seek damages above $5 million—that the Su-
preme Court scrutinized, and rejected, in Knowles.

The Supreme Court’s Decision in Knowles
In Knowles, the plaintiff filed a class action in state

court in Arkansas, including with the complaint a stipu-
lation stating that he would ‘‘not at any time during this
case . . . seek damages for the class . . . in excess of
$5,000,000 in the aggregate.’’43 The defendant removed
the action to federal court, and the plaintiff filed a mo-
tion for remand. Based on information submitted by the
defendant, the district court found by a preponderance
of the evidence that the value of class members’ claims
would exceed $5 million, in the absence of the plain-
tiff’s stipulation.44 But the district court viewed the
stipulation as expressly abandoning any claim above
the $5 million threshold and was therefore dispositive.
The district court ordered a remand.

After the Eighth Circuit declined to hear the defen-
dant’s appeal, the Supreme Court granted certiorari.45

The Court reversed, concluding that the named plaintiff
‘‘lacked the authority to concede the amount-in-
controversy issue for the absent class members.’’46

Thus, the plaintiff’s stipulation not to seek damages
greater than $5 million could not ‘‘overcome’’ the dis-
trict court’s ‘‘finding that the CAFA jurisdictional
threshold had been met.’’47

The question directly resolved in Knowles is whether
a named plaintiff can bind absent class members to a
stipulation purporting to limit their recovery to an
amount less than $5 million (answer: no). As some
courts have noted, Knowles ‘‘did not address the effect
of a plaintiff’s allegation—as opposed to a stipulation—
that attempts to cap the amount.’’48

Thus, some courts may find it unclear, after Knowles,
‘‘whether a removing party must prove that the amount
in controversy is met by a preponderance of the evi-
dence or to a legal certainty,’’ where the plaintiff has
simply pleaded in the complaint (as opposed to assert-
ing in a separate putatively binding stipulation) that the
amount in controversy is less than CAFA’s minimum.49

However, the reasoning in Knowles strongly supports
the lower preponderance-of-the-evidence burden ap-
plied by courts like the Eighth Circuit.

First, Knowles accepted the district court’s finding by
a preponderance of the evidence that the class’s poten-
tial recovery exceeded $5 million, and concluded that a
non-binding stipulation could not overcome that find-
ing. Thus, the Court held that jurisdiction under CAFA
was established. This arguably is an endorsement of the
lower preponderance-of-the-evidence burden.

Second, Knowles undermines the ‘‘master of the
complaint’’ theory utilized in cases like Lowdermilk to
support the ‘‘legal certainty’’ standard. If a named
plaintiff cannot bind absent class members to a stipula-
tion limiting their recovery, then a named plaintiff like-
wise should not have the ‘‘prerogative’’ to ‘‘forgo a po-
tentially larger recovery’’ for the class by pleading in
the complaint that the damages suffered by the class
are less than $5 million.50

Third, Knowles does nothing to alleviate the concep-
tual weaknesses in the ‘‘legal certainty’’ standard that
have already been discussed. If the ‘‘master of the com-
plaint’’ theory had analytical force, then a plaintiff’s al-
legation that the amount in controversy was less than
CAFA’s minimum presumably would be conclusive,
thus foreclosing removal (as St. Paul implies), rather
than merely triggering a heightened level of proof.
Moreover, as noted above, the JVCA established a
preponderance-of-the-evidence standard for the
amount in controversy in non-CAFA cases. There is
little basis for applying a different approach in CAFA
cases, particularly given CAFA’s purpose of bringing
more class actions into federal court. Nor is there any
compelling reason to impose a heightened burden of
proof on the defendant as to the amount in controversy
and a lower burden as to other jurisdictional elements.

Thus, continued application of the already question-
able ‘‘legal certainty’’ approach under CAFA is all the
more dubious in the wake of Knowles.

40 Id. at 999-1000. The Third Circuit adopted a similar ap-
proach in Morgan v. Gay, 471 F.3d 469 (3d Cir. 2006), and
Frederico v. Home Depot, 507 F.3d 188 (3d Cir. 2007).

41 Bell, 557 F.3d at 957-58.
The Sixth, Seventh, and Tenth Circuits have also applied

this preponderance-of-the-evidence standard in CAFA cases.
See Nationwide Property & Cas. Ins. Co., 505 F.3d 401 (6th
Cir. 2007); Back Doctors Ltd. v. Metro. Prop. & Case. Ins. Co.,
637 F.3d 827 (7th Cir. 2011); Frederick v. Hartford Underwrit-
ers Ins. Co., 683 F.3d 1242 (10th Cir. 2012).

42 Bell, 557 F.3d at 958.
43 Knowles, slip op. at 2.
44 Knowles v. Standard Fire Ins. Co., No. 4:11-cv-04044,

2011 BL 309519 (W.D. Ark. 2011).
45 CAFA gives the Courts of Appeals discretion to accept an

appeal of a remand order. 28 U.S.C. § 1453(c)(1).
46 Knowles, slip op. at 4 (‘‘[A] plaintiff who files a proposed

class action cannot legally bind members of the proposed class
before the class is certified.’’) (citing Smith v. Bayer Corp., 564
U.S. ___, ___ (2011) (slip op., at 15)).

47 Id.
48 Vasquez v. First Student, Inc., No. 2:13-cv-02442, 2013

BL 121506 (C.D. Cal. Apr. 15, 2013).
49 Id.
50 Lowdermilk, 479 F.3d at 999.
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