
I S S U E

F E B
2 0 1 9

I n t e r n a t i o n a l
A i r  & 

T r a n s p o r t a t i o n
S a f e t y  B a r 

A s s o c i a t i o n

Air & 
Transportation

Law Reporter



07
PA G E

Snap Removal
b y 

J .  D e n n y  S h u p e  a n d 
B r i t t a n y  C .  W a k i m

LESS SNAP BACK AFTER A QUICK SNAP 
REMOVAL:THIRD CIRCUIT APPROVES SNAP 
REMOVALS BEFORE FORUM DEFENDANT

I. Introduction
 The Third Circuit Court of 
Appeals, a federal court with appellate 
jurisdiction over the district courts of 
Delaware, New Jersey, Pennsylvania, 
and the Virgin Islands, recently held 
that the Forum Defendant Rule does 
not bar defendants from removing 
cases to federal court before the forum 
defendant is formally served.  

 In what appears to be the first 
ever appellate court ruling on the 
issue, the  court  in Encompass Ins. 
Co. v. Stone Mansions Restaurant, 
Inc., No.: 17-1479, 2018 WL 3999885 
(3d Cir. Aug. 22, 2018) has adopted 
a plain-meaning approach to the 
“properly joined and served” provision 
of the removal statute by holding that 
the Forum Defendant Rule does not 
prohibit a defendant from removing 
a case to federal court on the basis 
of diversity jurisdiction before the 
plaintiff formally serves the forum state 
defendant.
  
 This decision gives a potentially 
valuable but time-limited option to 
defendants to prevail on removing a 
case from state court to federal court on 
the basis of diversity jurisdiction.  This 
article addresses removal and diversity 
jurisdiction, varying approaches to 
statutory construction of the removal 
statute, and this recent decision by the 

Third Circuit that allows a defendant 
to “snap remove” a case to federal 
court where there is a forum defendant 
present that has been joined but not 
yet formally served.

II. Removal Rules
 In a civil case in the United 
States, a defendant has the right to 
remove certain lawsuits from state 
court to federal court.  This ability to 
remove is an exception to the general 
rule that a plaintiff has the right to litigate 
in a forum of its choosing.  In order to 
preserve this right, a defendant only 
can remove in certain circumstances, 
mainly where a federal court would 
have had jurisdiction to hear the 
lawsuit if the plaintiff had chosen to file 
in federal court.  

 Removal is governed by Title 
28 of the United States Code, Section 
1441, et. seq.  A defendant only can 
remove a suit where a federal court 
has an independent ground to exercise 
subject matter jurisdiction, such as 
federal question jurisdiction or diversity 
jurisdiction.  A federal court has diversity 
jurisdiction over cases where the 
plaintiff is a citizen of a different state 
than the defendant(s) and the amount 
in controversy exceeds $75,000.  As a 
general rule, if a plaintiff files a lawsuit 
in state court over which a federal court 
could exercise diversity jurisdiction, the 
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removal statute permits a defendant to 
transfer the case to federal court.  

 However, the removal statute 
prohibits a defendant from transferring 
a case where it or any other defendant 
that the plaintiff has “properly joined 
and served” is a citizen of the state 
where plaintiff filed the lawsuit.  This 
protection for the plaintiff, which 
Congress enacted in 1948, is codified 
in Section 1441(b)(2) and is commonly 
referred to as the “Forum Defendant 
Rule.”  We begin the analysis with 
examination of the originally articulated 
reasons for this Forum Defendant 
Rule.  

 When they were debating the 
Constitution, the Founding Fathers 
created the concept of diversity 
jurisdiction as a way to protect non-
forum defendants from “hometown 
bias” – this is, the potential that a jury in 
the plaintiff’s hometown would be more 
inclined to side with a neighbor rather 
than faithfully applying the law.  Indeed, 
Alexander Hamilton, as Publius, wrote 
of this fear in Federalist No. 80 where 
he discussed the powers and limitations 
of the judicial branch.  However, where 
a plaintiff sues a defendant in the 
defendant’s hometown, this potential 
risk that a jury will be biased in favor 
of the plaintiff theoretically no longer 
exists.  Hence, the Forum Defendant 
Rule is consistent with the hometown 
bias concern of the Founding Fathers. 

 While this forum defendant 
limitation on the ability to remove, as 
contemplated by the Founding Fathers 

Snap Removal

and Federalist No. 80 and enacted by 
Congress in the 1940s, on its terms 
appears cut and dry, application of the 
Forum Defendant Rule has not been 
as straightforward in practice.

 In their attempts to faithfully 
apply this rule, trial courts typically 
have asked three questions: What 
does “properly joined and served” 
mean?  What happens when a forum 
defendant is properly “joined” but not 
yet “served”? And, does the Forum 
Defendant Rule bar removal if the 
forum defendant has not yet been 
served?  

 District courts across all of the 
federal circuits have issued conflicting 
opinions about whether a defendant 
may remove a diversity action to 
federal court before the plaintiff has 
formally served the forum defendant.  
While a definitive answer to this 
question could come with clarification 
from Congress, absent Congressional 
action, appellate courts have provided 
little to no guidance on this issue until 
the recent Third Circuit decision.  

 In what appears to be the first 
ever appellate court ruling on the 
issue, the court in Encompass Ins. Co. 
v. Stone Mansions Restaurant, Inc., 
agreed with those trial courts that have 
adopted a plain-meaning approach 
to the “properly joined and served” 
provision of the statute.  The Third 
Circuit held that the Forum Defendant 
Rule does not prohibit a defendant 
from quickly removing a case to 
federal court on the basis of diversity 
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Snap Removal
jurisdiction before the plaintiff formally 
serves the forum state defendant.  
This is referred to as “snap removal”.  
The Third Circuit’s approach, as 
discussed more fully below, will benefit 
defendants who remove state court 
actions to federal court before service 
on the forum defendant, as it will make 
it more likely that the action will remain 
in federal court after removal.

III. Conflicting District Court 
Approaches to Snap Removal
 For many years district courts 
have reached conflicting conclusions 
as to whether snap removals are 
proper, depending on whether the court 
adopted a policy based approach or an 
approach that is governed by the plain 
language of the statute.  See, e.g., 
Cheung v. Bristol-Myers Squibb Co., 
282 F. Supp. 3d 638 (S.D.N.Y. Oct. 
12, 2017) (following a plain language 
approach); Rizzi v. 178 Lowell St. 
Operating Street Operating Co., LLC, 
180 F. Supp. 3d 66 (D. Mass. Jan. 
8, 2016) (following a policy based 
approach); Torchlight Loan Servs., 
LLC v. Column Fin., Inc., 2013 U.S. 
Dist. LEXIS 104366 (S.D.N.Y. July 
23, 2013) (following a policy based 
approach); DTND Sierra Invs., LLC v. 
Bank of N.Y. Mellon Trust Co., N.A., 
2013 U.S. Dist. LEXIS 14345 (W.D. 
Tex. Feb. 4, 2013) (following a plain 
language approach); Hutchins v. 
Bayer Corp., 2009 U.S. Dist. LEXIS 
4719 (D. Del. Jan. 23 2009) (following 
a plain language approach); Vivas v. 
Boeing Co., 486 F.Supp. 2d 726 (N.D. 
Ill. March 12, 2007) (following a policy 
based approach).

 There can be no debate that the 
Founding Fathers did not contemplate 
the existence of the internet back in the 
1780s while debating and drafting the 
Constitution.  Similarly, Congress did 
not contemplate the internet, the rise 
of the digital age, or electronic docket 
monitoring in 1948 when it enacted the 
Forum Defendant Rule.  The ability to 
do snap removals is largely a product 
of the internet era and the rise of the 
use of electronic dockets.  Before 
the advent of electronic dockets, a 
defendant often would not learn that it 
had been sued until the plaintiff served 
it with the complaint.  

 With the advent of widespread 
use of electronic dockets, however, 
defendants began to learn that a 
plaintiff had filed a lawsuit against 
it within hours or even minutes of 
the filing, before the plaintiff had the 
opportunity to serve the complaint.   
Defendants who learned through 
electronic dockets or otherwise that 
a plaintiff had sued them in a case 
where they or another defendant were 
a citizen of the forum state, and where 
plaintiff had yet to serve the forum 
defendant, could quickly file a snap 
removal.  

 As these snap removals 
occurred, district courts developed two 
different approaches for responding to 
them: (1) the policy based approach, 
which rejected snap removals, and (2) 
the plain language approach, which 
permitted snap removals.
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IV. The Policy Based Approach
 When a non-forum plaintiff sues 
a defendant in the defendant’s home 
state, there is little risk that the jury will 
be biased in favor of the plaintiff solely 
because of the defendant’s home in the 
forum.  In this scenario, some courts 
believe that it is important, as a matter 
of policy, to protect the plaintiff’s right to 
litigate in its chosen forum.  See, e.g., 
Hurley v. Motor Coach Indus., Inc., 
222 F.3d 377, 380 (7th Cir. 2000).  This 
policy based approach seeks to avoid 
gamesmanship and races to the court 
house by prohibiting a defendant from 
removing a case before formal service.

 According to courts that 
follow this approach, permitting this 
gamesmanship and rewarding the pro-
active defendant who races to remove 
a case before formal service would 
be at odds with the congressional 
intent behind Section 1441(b)(2) 
– to allow a plaintiff to litigate in its 
chosen forum without risk that the 
chosen forum will give the plaintiff an 
unfair hometown advantage – and 
would produce absurd results.  For 
instance, these courts say it makes 
little sense that a forum defendant 
who removes a case the day before 
the plaintiff serves the complaint can 
defeat the plaintiff’s choice of forum, 
while a forum defendant who removes 
the day after the plaintiff serves the 
complaint cannot.   Additionally, some 
states require plaintiffs to meet certain 
additional requirements before they 
may serve their complaints, which can 
take additional days to complete.  See, 
e.g., In re Testosterone Replacement 
Therapy Prods. Liab. Litig., 67 F. Supp. 

3d 952, 957 (N.D. Ill. September 15, 
2014). Courts that follow this policy 
based approach prohibit defendants 
from capitalizing on pre-service 
requirements over which plaintiffs have 
no control.

V. The Plain Language Approach
 Other courts (including now, the 
Third Circuit) have followed the plain 
language approach.  Those courts look 
no further than the statutory language 
– “properly joined and served” – as the 
basis to hold that the Forum Defendant 
Rule does not prohibit removal until the 
plaintiff has properly joined and served 
the forum defendant.  According to 
courts that follow this plain language 
approach, an unserved defendant 
can be ignored for the purposes of 
diversity removal.  See, e.g., Rios v. 
Cooper Tire & Rubber Co., 2013 U.S. 
Dist. LEXIS 196667 (E.D. Tex. Nov. 13, 
2013).  Furthermore, while it has been 
argued that allowing for removal prior 
to service of a forum defendant could 
allow for forum manipulation, courts 
following this approach have held that 
this concern does not override the 
plain language of the statute which 
states that the forum defendant has to 
be properly “joined and served”.  See, 
e.g., Reynolds v. Pers. Representative 
of the Estate of Johnson, 139 F. Supp. 
3d 838 (W.D. Tex. Oct. 7, 2015). 

VI. Third Circuit Adopts the Plain 
Language Approach in Encompass
 While the Sixth Circuit arguably 
endorsed the plain language approach 
in a footnote in McCall v. Scott, 239 
F.3d 808, 813 n.2 (6th Cir. 2001), the 
Third Circuit Court recently issued 
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the first ever federal appellate court 
ruling directly addressing the propriety 
of snap removal.  The Third Circuit, 
adopting the plain language approach, 
held that the Forum Defendant Rule 
does not prohibit a defendant from 
snap removing a case to federal court 
on the basis of diversity before the 
plaintiff serves the forum defendant.

 In Encompass, the plaintiff, 
an insurance company, filed an 
action in Pennsylvania state court for 
contribution under the Pennsylvania 
Dram Shop Law.  The parties were 
diverse; the plaintiff was a citizen of 
Illinois and the defendant was a forum 
defendant (citizen of Pennsylvania).  
After the plaintiff filed the action, the 
attorney for the defendant agreed 
to accept service.  Before actually 
accepting service, however, the 
defendant removed the case to 
federal court on the basis of diversity 
jurisdiction.  

 The plaintiff then filed a motion 
to remand, arguing in federal court that 
because the defendant was a forum 
defendant, it was barred from removing 
the case under Section 1441(b)(2).  
The federal district court adopted the 
plain language approach and denied 
the motion to remand to state court.  
The district court held that because the 
forum defendant removed the action 
before it was served, Section 1441(b)
(2) did not bar the defendant from 
removing the case based on diversity 
jurisdiction.  In other words, the district 
court held that the Forum Defendant 
Rule did not apply.  

 The plaintiff appealed.  While 
an order denying a motion to remand 
is not a final order and normally would 
not be subject to immediate appeal, 
the district court at the same time also 
ruled against the plaintiff on the merits 
of the case.   In ruling against plaintiff 
on the merits, the court issued a final 
order from which plaintiff could appeal 
all orders in the case, including the 
order denying the motion to remand.

 In a precedential opinion on 
appeal, the Third Circuit adopted 
the plain language approach and 
affirmed the district court’s decision.  
The Third Circuit held that the Forum 
Defendant rule only blocks a forum 
defendant from removal after the 
forum defendant has been “properly 
joined and served.”  According to the 
Court, the language of the statute is 
“unambiguous” as to this issue.  The 
Third Circuit acknowledged criticism 
that following the plain language 
approach could result in nonsensical 
results.  However, the Third Circuit 
reasoned that, because its ruling 
was limited to the situation where a 
defendant receives notice of an action 
before the plaintiff serves the forum 
defendant, its narrow holding did not 
“defy rationality or render the statute 
nonsensical or superfluous.”  

VII. How Does Encompass Affect 
Litigants Going Forward?
 While the decision in 
Encompass is binding only on 
district courts in the Third Circuit, it 
is a persuasive endorsement of the 
plain language approach that likely 
will not be disturbed or resolved by 
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the United States Supreme Court in 
the near future.  The Supreme Court 
normally grants certiorari in statutory-
interpretation cases when there 
are conflicts between circuits at the 
appellate level.  

 Although Congress included 
the “joined and served” language in 
the removal statute seventy years ago, 
the Third Circuit’s Encompass opinion 
in 2018 was the first appellate opinion 
to directly address the meaning of the 
language.  If history is any guide, it is 
unlikely that another circuit court will 
create a conflict any time soon by both 
hearing a case involving the Forum 
Defendant Rule, and by disagreeing 
with the Third Circuit.  

 Indeed, review by a circuit court 
on this issue is rare for at least two 
reasons.  First, Section 1441(d) of the 
removal statute prohibits appellate 
review when a federal district court 
grants a plaintiff’s motion to remand 
back to state court.  Therefore, when 
a district court remands a case to state 
court, the defendant that removed 
the case normally has no recourse.  
Second, while a plaintiff can challenge 
a district court’s denial of its motion to 
remand, the plaintiff only can do so 
after the district court enters a final 
judgment.  

 As a practical matter, many 
cases resolve before final judgment.  
And for those cases that make it to a 
final judgment, the plaintiff would have 
to have been so aggrieved by the 
court’s final judgment that it is willing 
to start its case over from scratch in 

state court if, on appeal, it prevails on 
its argument that the Forum Defendant 
Rule barred the defendant from 
removing the case in the first place.  

 For all of these reasons, it 
could be many years before another 
appellate court reviews this issue, 
and possibly even longer before an 
inter-circuit conflict arises, if one ever 
does, that would warrant review by the 
United States Supreme Court.   

VIII. Benefits of Litigating in Federal 
Court
 Why does this decision matter?  
What are the potential benefits of 
litigating in federal court as opposed 
to state court?  Depending on the 
jurisdiction, litigating in federal court 
can be beneficial for a number of 
reasons.  

 For example, federal juries, 
because of the geographic range of 
federal district courts as compared to 
state courts, can include jurors from 
more economically and politically 
diverse areas, which could be beneficial 
if a defendant is sued in a traditionally 
plaintiff-friendly jurisdiction.  Cases in 
federal court are subject to the Federal 
Rules of Civil Procedure, which have 
a number of favorable procedural 
provisions, including express limitations 
on the amount of discovery that the 
parties can conduct.  Also, whether a 
case proceeds in state or federal court 
may affect whether the Frye approach 
or the Daubert approach to expert 
witness testimony admission will apply, 
which in some circumstances can be 
case determinative.  See, e.g., DeLisle 
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v Crane Co., et al., No. SC16-2182, 
2018 WL 5075302 (Fla. Oct. 15, 2018).  
Moreover, whether a case proceeds in 
state or federal court may affect expert 
witness disclosures and whether an 
expert can be deposed.  Statistically 
speaking, federal courts are considered 
more likely to grant motions to dismiss 
and motions for summary judgment 
than are state courts.  And finally, some 
federal courts are not as fast-moving 
as the state courts in their jurisdiction 
because federal district courts need to 
prioritize criminal trials over civil trials.  

 For all of these reasons and 
more, federal court may be a more 
favorable option for a defendant, 
and as a result of the Third Circuit’s 
decision in Encompass, it may be more 
accessible.

IX. Conclusions
 A defendant in the Third Circuit 
may remove a case to federal court 
on the basis of diversity jurisdiction 
even if the plaintiff has named a forum 
defendant, so long as the defendant 
removes the case before the plaintiff 
formally serves the forum defendant.  

 It remains to be seen whether 
district courts around the country that 
previously rejected the plain language 
approach to snap removals now will 
be persuaded to follow this approach, 
based on this Third Circuit decision.

 In order to take advantage 
of this potentially valuable but time-
sensitive snap removal option, 
potential defendants should actively 
monitor electronic state court dockets, 
and quickly file notices of removal in 
cases where the presence of a forum 
defendant could bar removal after the 
plaintiff serves the forum defendant.  

 Indeed, where litigation is 
anticipated, it may be beneficial to have 
removal papers (or at least advanced 
shells) prepared for anticipated 
jurisdictions and ready to be filed, 
should a suit be brought in a forum 
against a forum defendant.  This will 
avoid the delay in preparing removal 
papers from scratch—where even a 
few hours could make the difference in 
whether a snap removal will be timely 
and effective.


