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Supreme Court to Decide Whether

“¥ Federal Agency Rejection of Pro-
posed Warnings Preempts State
Law Claims

Lee C. Schmeer, Philadelphia
Ischmeer@schnader.com

The Supreme Court recently heard oral argument in
Merck, Sharp & Dohme Corp. v. Albrecht, a case that
may foreshadow the Court’s position on whether
aviation manufacturers may claim FAA preemption in
the face of state law claims. The issue before the
Merck Court is the extent to which a federal agency’s
rejection of a proposed warning label change
preempts state law failure to warn claims. The case
centers around allegations by hundreds of women
that Merck failed to warn users of the drug Fosamax
of an associated increased risk of femoral fractures.
The case is on appeal from the Third Circuit, which
held that a plaintiff’s state law tort claims are not
federally preempted absent evidence that it was
“highly likely” the Food and Drug Administration
would have rejected the label change.

Merck claimed, and amicus curiae United States
agreed, that the FDA’s informed rejection of a pro-

posed label change prevented it from altering the
Fosamax warning label to include the proposed
warnings. Merck argued the plaintiffs’ claims are
impliedly conflict preempted because it could not
have satisfied the state law duties plaintiffs would
foist upon it while simultaneously complying with
federal law—particularly where the FDA purportedly
was aware of the risk of the injury addressed in the
warning through Merck’s proposal package
(although the parties disputed whether Merck’s pro-
posal package provided a clear warning).

Plaintiffs argued that the FDA rejected only a specific
phrasing of the proposed warning—one that includ-
ed a warning for a lesser risk without explicitly in-
cluding femoral fracture—and that Merck was free
to propose other warnings related to the plaintiff’s
claimed injury. Drug makers, the plaintiffs claimed,
“are responsible at all times for keeping their labels
up to date,” even where the FDA has rejected a cer-
tain label or evidences some uncertainty about the
proper way to warn about a certain risk. They claim
this issue is one that is routinely decided by jurors,
which, if the Court agrees, would largely thwart sub-
sequent efforts by defendants to win summary judg-
ment on preemption grounds.
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Aviation Group News and Notes

= Members of the Schnader Aviation Group are participating in the 11th Annual Philadelphia Plane
Pull, benefiting the Ronald McDonald House, on May 4th.

= Denny Shupe and Brittany Wakim published “Less Snap Back After a Quick Snap Removal: Third

Circuit Approves Snap Removals Before Forum Defendant Service” in the Air & Transportation

Law Reporter of the International Air & Transportation Safety Bar Association.

= Stephen Shapiro was selected for membership in the International Association of Defense

Counsel.

= Several Aviation Group attorneys were selected for inclusion in the 2019 edition of Who’s Who
Legal: Aviation, including Barry Alexander, Stephen Shapiro, Denny Shupe, Jonathan Stern and
Bob Williams. In addition, the publication named Denny Shupe one of four global elite thought
leaders in North America, and Denny Shupe and Barry Alexander as two of six Leading Individuals

for aviation litigation in the United States.

= Joseph Tiger joined our team as an associate in our New York office.

Although Merck differs from the typical aviation
preemption case, where the proposed modification
or warning never was sent to or reviewed by the
FAA, the case still may prove instructive as to the
extent to which the Supreme Court is likely to enter-
tain preemption arguments. Indeed, the Court will
soon decide whether to grant certiorari in Sikkelee v.
AVCO Corp., after the Third Circuit held that a manu-
facturer must adduce clear evidence that the FAA
would have rejected the plaintiff’s proposed alterna-
tive design before it could benefit from conflict
preemption. Merck, Sharp & Dohme Corp. v. Al-
brecht, No. 17-290 (S. Ct.)

Texas Supreme Court Holds ADA
Does Not Preempt Lufthansa’s
Tortious Interference Claims
Against Sabre

Arleigh P. Helfer, Philadelphia

ahelfer@schnader.com

The Supreme Court of Texas recently held in Sabre
Travel International, Ltd. v. Deutsche Lufthansa AG
that Lufthansa’s tortious interference with contract
claim against Sabre was not preempted by the Air-
line Deregulation Act (“ADA”). Deutsche Lufthansa
Airline  Group owns four subsidiary airlines
(collectively “Lufthansa”) that contracted with Sabre
to market and sell tickets through Sabre’s GDS.
Lufthansa became concerned, however, that tickets
sold through a GDS cost it about $18 more than
those sold directly. Consequently, Lufthansa started
imposing an $18 surcharge on tickets sold through
any GDS.

Sabre objected and began encouraging travel agents
to book tickets though Lufthansa’s direct sales con-
nections (avoiding the surcharge) and then enter the
itineraries on Sabre’s GDS so that Sabre could collect
its booking fee. Lufthansa brought a declaratory
judgment action in Texas state court and included a
claim for tortious interference with Lufthansa’s con-
tractual relations with the travel agents. Sabre’s mo-
tion to dismiss was denied and the Texas Court of
Appeals declined to hear an appeal.

Sabre appealed to the Texas Supreme Court, which
accepted jurisdiction and held that the ADA’s
preemption provision, which states that “a State ...
may not enact or enforce a law, regulation, or other
provision having the force and effect of law related
to a price, route, or service of an air carrier,” did not
preempt the claim.

Following U.S. Supreme Court precedent, the court
applied a two-part test to determine whether the
ADA preempted Lufthansa’s common-law tort claim.
First, the court had to determine whether the claim
“relates to airline prices, routes, or services.” Be-
cause the claim was based on the dealings between
Sabre and travel agents, not between Sabre and
Lufthansa, the court found the connection to prices
to be “too peripheral” to be preempted under the
first prong of the test. The court also rejected Sa-
bre’s argument that the claim was preempted be-
cause it related to Lufthansa’s “services,” explaining
that holding otherwise would “eliminate any limita-
tion on the ADA’s preemptive reach because all
claims brought by or against an airline will relate to
the airline’s services in some distant sense.”
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Second, the court had to determine whether the
claim constituted the “enactment or enforcement of
a state law, rule, regulation, standard, or other pro-
vision.” The Court held that Lufthansa’s “suit ... to
protect its contracts is like a suit against an airline
for breach [of contract], which is not preempted.”
The court rejected Sabre’s argument that Lufthansa
was using state tort law to impose obligations on
Sabre that Sabre did not voluntarily undertake, rea-
soning that Lufthansa simply was trying to protect its
contracts with its travel agents.

Therefore, while the facts of each case will continue
to be important and will affect the outcome of any
ADA analysis, the Supreme Court of Texas has clari-
fied that tort claims that do not effectively seek to
impose state policy or enlarge the self-imposed obli-
gations of the parties generally will not be preempt-
ed by the ADA. Sabre Travel International, Ltd. v.
Deutsche Lufthansa AG, No. 17-538, 2019 Tex. LEXIS
102 (Tex. Feb. 1, 2019).

Federal District Court of Massa-
chusetts Applies Montreal
Convention to Claim Alleging that
Airline Personnel Escorted
Passenger off of Aircraft and
Through Terminal

Stephen J. Shapiro, Philadelphia
sshapiro@schnader.com

A federal trial court in Massachusetts held that the
Montreal Convention governs a passenger’s claim
against an airline that detained him on the aircraft
and then escorted him through the terminal because
the entire incident occurred while the passenger was
“disembarking” within the meaning of the Conven-
tion.

In Dagi v. Delta Air Lines, Inc., the plaintiff flew from
Boston to London. During the flight, one of the flight
attendants accused the plaintiff of tampering with
her bag. When the flight landed in London, the flight
attendant prevented the plaintiff from deplaning
before the other passengers and, once plaintiff was
on the jetway, directed a Delta ground employee to
detain the plaintiff and turn him over to the authori-
ties. The ground employee escorted the plaintiff on
a ten to fifteen minute walk through a public termi-
nal that Delta did not control to another location in
the airport. The ground employee then escorted the
plaintiff back to a location near the gate and turned

him over to a Delta supervisor. A British police
officer then interviewed plaintiff by telephone, and
told him he was free to go.

More than two years after the incident, the plaintiff
sued the airline alleging common law tort claims
arising from his confinement and Delta moved to
dismiss on the ground that the Montreal Conven-
tion, with its two-year period of limitations, exclu-
sively governed the plaintiff’s claims. The Montreal
Convention, which applies to “international carriage
by air,” includes within its scope events that occur
“in the course of any of the operations of . . . disem-
barking.” The question before the court in Dagi,
then, was whether the incident alleged by the plain-
tiff occurred during “disembarkation.”

The court explained that both the location and tim-
ing of the incident supported a conclusion that it
occurred while the plaintiff was disembarking. The
incident: (1) “began on and continued seamlessly at
Delta’s direction directly from the aircraft and then
back to its vicinity during the process of disembarka-
tion” and (2) “unfolded in an unbroken chain until
the police officer terminated the airline’s direction
and control” such that “[t]lhere was no intervening
period between [the plaintiff] leaving the aircraft
itself and the alleged tortious conduct.” The court
also focused on the control Delta exerted over the
plaintiff: “[W]here an airline continues to wield
effective control over an individual even at some
distance from the curtilage of the airplane, disem-
barkation may still be occurring.” As a result, the
case was dismissed pursuant to the Montreal Con-
vention period of limitations.

The Dagi case is a good example of why proximity to
the aircraft alone is insufficient to determine wheth-
er an incident occurred during embarkation or dis-
embarkation such that the Montreal Convention ap-
plies. Dagi v. Delta Air Lines, Inc., No. 18-11432,
2018 U.S. Dist. LEXIS 208678 (D. Mass. Dec. 11,
2018).

Texas Court Betrays Supreme
Court Precedent in Finding
Specific Personal Jurisdiction over
Cessna Aircraft Co.

Stephanie A. Short, Pittsburgh
sshort@schnader.com

Cessna Aircraft Co. v. Garcia arose out of a fatal air-
craft accident allegedly caused by a faulty crank-
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shaft. Cessna, a Kansas corporation, manufactured
the accident aircraft, which was never bought or
sold by a Texas resident. Nevertheless, the Texas
Court of Appeals held that Texas courts had specific
personal jurisdiction over Cessna Aircraft Company
(“Cessna”). The court based its decision on a “stream
of commerce” theory and Cessna’s relationship with
third parties, which contravenes recent Supreme
Court precedent.

Ignoring Cessna’s argument that under Supreme
Court precedent, simply placing products into the
“stream of commerce” does not provide a valid basis
for personal jurisdiction, the court held that specific
personal jurisdiction is present because (1) Cessha
had minimum contacts with Texas; and (2) Cessna’s
potential liability arose from or was substantially
connected to those contacts. The court based its
finding that Cessna had minimum contacts on the
fact that Cessna placed its airplanes into the “stream
of commerce” with an expectation that they would
be purchased in Texas, and because Cessna adver-
tised and maintained repair centers in Texas. The
court then held that these contacts were related to
the underlying lawsuit because the allegedly defec-
tive crankshaft—which was not manufactured by
Cessna—was bought and sold in Texas and installed
by McCreery, a Cessna contractor.

The court also found a relationship between those
supposed contacts and the action, though a careful
review of the court’s analysis reveals that it actually
was relying on a link between third parties and the
suit (even though such reliance is precluded by the
Supreme Court’s decision in Waldon v. Fiori and Bris-
tol-Meyers Squibb v. Superior Court); specifically a
link between the suit and McCreery, which per-
formed maintenance on the aircraft, and third party
manufacturers who manufactured and sold the
crank shaft. Of relevance to the court, McCreery Avi-
ation was obligated by its contract with Cessna to
hold itself out as an authorized service facility for
Cessna aircraft.

Cessna has filed a motion for rehearing challenging
the court’s reliance on facts that either are not sup-
ported by the record or irrelevant to the personal
jurisdiction analysis, including, inter alia, that Cessna
put its airplanes into the “stream of commerce” with
an expectation that they may be purchased in Texas.
Cessna Aircraft Co. v. Garcia, No. 13-17-159, 2018
Tex. App. LEXIS 10471 (Tex. Ct. App. Dec. 19, 2018).

Is Pennsylvania’s Pro-Plaintiff
Perspective on Personal Jurisdic-
tion Poised for (Re)Positioning?

Robert J. Williams, Pittsburgh & Philadelphia
rwilliams@schnader.com

Pennsylvania’s appellate courts have issued precious
few personal jurisdiction opinions since the United
States Supreme Court clarified the applicable consti-
tutional standards in Daimler AG v. Bauman, 571
U.S. 117 (2014). In those few opinions, the courts
adopted an expansive view of personal jurisdiction
and found ways to avoid or distinguish Daimler, e.g.,
Hammonds v. Ethicon, Inc. (Indiana plaintiff may sue
New Jersey headquartered pharmaceutical compa-
nies in Pennsylvania based solely upon product de-
velopment activity in Pennsylvania) and Webb-
Benjamin, LLC v. International Rug Group, LLC
(reasoning that Daimler does not foreclose consent
to general personal jurisdiction in Pennsylvania
based upon corporate registration statutes). Our
Fall 2018 issue of Aviation Happenings addressed
Murray v. American LaFrance, LLC, another Pennsyl-
vania Superior Court opinion holding that registering
to do business in Pennsylvania constitutes consent
to general personal jurisdiction.

Two recent developments suggest that Pennsylva-
nia’s intermediate appellate court, i.e., the Superior
Court, may be poised to reposition state personal
jurisdiction law more consistently with Daim-
ler. First, on December 7, 2018, the Superior Court
granted an application for re-argument en banc and
vacated its opinion in Murray v. American
LaFrance. The appellant filed its brief on January 28,
2019. On February 14, 2019, the court granted an
extension to appellee to file his brief. Re-argument
is expected in the Spring, with a decision some time
later this year.

Second, on January 18, 2019, the Superior Court is-
sued an opinion in Coppola v. Steel Services, Inc., No.
811 EDA 2018. In Coppola, a Pennsylvania plaintiff
sued a Virginia steel fabricator in Pennsylvania over
allegedly defective products that were shipped from
defendant’s Virginia facility to a construction site in
Virginia. Coppola accessed the steel fabricator’s
website from his home in Pennsylvania and contend-
ed the accessibility of defendant’s website from
Pennsylvania was a sufficient basis on which to find
that specific personal jurisdiction existed over de-
fendant in Pennsylvania. The Superior Court disa-
greed, affirming the lower court’s holding that “[t]he
mere presence of a website does not and should not
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subject a defendant to a finding of specific personal
jurisdiction.”

The Coppola opinion has been designated “non-
precedential,” a technicality that could limit its juris-
prudential value, but as a practical matter, practi-
tioners will find a way to call the decision to a
court’s attention when it serves their clients’ inter-
ests. Of further note, the Coppola decision was ren-
dered by a panel of judges that includes the Honora-
ble Anne E. Lazarus, who also was on the panel of
the now withdrawn opinion in Murray. These cir-
cumstances indicate that the Superior Court may be
poised to align Pennsylvania personal jurisdiction
law more closely with the letter and spirit of the Su-
preme Court’s decision in Daimler. Murray v. Am.
LaFrance, LLC, 2018 Pa. Super LEXIS 1320 (Pa. Sup.
Ct. Dec. 7, 2018); Coppola v. Steel Servs., No. 811
EDA 2019, 2019 Pa. Super. Unpub. LEXIS 210 (Pa.
Sup. Ct. Jan. 18, 2019)

High Court in California Applies
Broad Interpretation of Personal
‘ l"'.Jurisdiction While New York Appel-

late Court Applies Narrower One

Brittany C. Wakim, Philadelphia
bwakim@schnader.com

In Jayone Foods Inc. v. Aekyung Industrial Co., Inc.,
the Court of Appeals of California reversed an order
of the trial court finding that a foreign manufactur-
er’s purposeful availment of the privilege of doing
business in California subjected the manufacturer to
specific personal jurisdiction in California. The family
of Sunja An brought a wrongful death suit after a
humidifier cleaning agent caused An’s death. The
Aekyung Humidifier Cleaning Agent was manufac-
tured in Korea for Aekyung by SK Chemical, and im-
ported by Jayone, a California importer and distribu-
tor of Korean consumer products. Jayone sold the
cleaning agent to Kim’s Home Center, a Los Angeles
retail store, where it was purchased by An and used
to maintain and clean her humidifier. Plaintiffs al-
leged that An’s death from pulmonary fibrosis was
due to her long-term and frequent use of the clean-
ing agent.

After Plaintiffs filed suit, Jayone filed a cross-
complaint against Aekyung, the Korean manufactur-
er and distributor that sold the cleaning agent to
Jayone. Aekyung, which is incorporated in the Re-
public of South Korea with its principal place of busi-

ness in Seoul, filed a motion to quash service of
summons for lack of personal jurisdiction. Aekyung
primarily targets the Korean domestic market and
has never had a specific sales or business unit tar-
geting any US market. Aekyung sold the Humidifier
Cleaning Agent to Jayone on two occasions and was
aware that Jayone distributed goods throughout the
US; Aekyung claimed, however, that it did not know
if the orders from Jayone resulted in the sale of the
cleaning agent to any consumers in California.

The trial court found that Aekyung had purposefully
availed itself of the benefits of doing business in Cal-
ifornia, but that the controversy did not arise out of
or relate to Aekyung’s California contacts because it
was not demonstrated that An purchased the clean-
ing agent from the two shipments that came from
Aekyung. As such, the trial court granted Aekyung’s
Motion to Quash for lack of personal jurisdiction.

On appeal, the Second Appellate District reversed
the trial court’s decision, finding that Aekyung had
purposely availed itself of the privileges of doing
business in California and, accordingly, subjected it
to the specific personal jurisdiction. In reaching this
conclusion, the court found that the plaintiffs’
wrongful death action was related to Aekyung’s sale
of the cleaning agent because Aekyung was aware
that the company’s products were being sold to con-
sumers in California. This decision represents a very
broad application of personal jurisdiction law in light
of recent Supreme Court jurisprudence.

An intermediate appellate court in New York took a
narrower view of personal jurisdiction in Aybar v.
Aybar, reversing a century of case law by holding
that obtaining a license to do business in New York
does not constitute consent to personal jurisdiction.

Jose Aybar, a New York resident, was driving a Ford
Explorer that was registered in New York when one
of its tires allegedly failed, causing the vehicle to
become unstable and overturn resulting in the
death of three of the six passengers. The plaintiffs,
the surviving passengers and representatives of the
deceased passengers’ estates, filed suit against Ford
and Goodyear alleging that Ford negligently manu-
factured and designed the Ford Explorer and that
Goodyear negligently manufactured and designed
the faulty tire.

Ford is incorporated in Delaware with a principal
place of business in Michigan and Goodyear is incor-
porated in, and has its principal place of business in,
Ohio. The Complaint alleged that at all relevant
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times, both corporations were registered to do busi-
ness in New York and each, in fact, derived substan-
tial revenue from business in New York.

Mr. Aybar purchased the car and tire from a third
party in New York. The vehicle was manufactured in
Missouri and sold to a dealer in Ohio and the tire
was designed in Ohio and manufactured in Tennes-
see. Ford and Goodyear moved to dismiss the com-
plaint for lack of personal jurisdiction. Plaintiffs ar-
gued that Ford and Goodyear were essentially “at
home” in New York because of the hundreds of
dealerships and service centers in New York, the
manufacturing plants in New York, and the incentive
and tax credits received from New York State. The
trial court denied the motions to dismiss for lack of
jurisdiction on the basis that both Ford and Good-
year were subject to general jurisdiction because
their activities in New York were so continuous and
systematic as to render them “at home” in New
York, and they both consented to general jurisdic-
tion in New York by registering to do business in
New York and designating a local agent for service of
process.

The appellate court reversed the decision of the trial
court. First, it found that while both Ford and Good-
year had extensive commercial activity in New York,
this activity was not sufficient to support a holding
that they were “at home” in New York in light of the
Supreme Court’s narrow application of general per-
sonal jurisdiction in Daimler AG v. Bauman. The ap-
pellate court also reversed the lower court’s holding
that registration to do business in New York and ac-
companying appointment of an in-state agent by a
foreign corporation, in itself, was sufficient to consti-
tute consent to jurisdiction, holding that the lower
court’s finding was “unacceptably grasping.” Jayone
Foods, Inc. v. Aekyung Industrial Co. Ltd., 31 Cal.
App. 5th 543 (Cal. App. 2019); Aybar v. Aybar, 2019
N.Y. App. Div. LEXIS 444 (N.Y. App. Div. Jan. 23,
2019).

Third Circuit Affirms Ruling that
General Aviation Revitalization Act
(“GARA”) Does Not Shield Conti-
nental Motors from Liability

David R. Struwe, Philadelphia
dstruwe@schnader.com

The United States Court of Appeals for the Third Cir-
cuit affirmed a lower court’s ruling that the General
Aviation Revitalization Act (“GARA”) does not pro-

III

tect Continental Motors, Inc. (“Continental”) from

liability for a defective exhaust valve.

In 2010, Daniel Snider died after the aircraft in which
he was a passenger crashed due to an engine fail-
ure. Mr. Snider’s widow and son sued Continental,
alleging that it had negligently manufactured a com-
ponent part of the engine that ultimately failed.
Plaintiffs specifically alleged that the engine’s ex-
haust valve guide in the cylinder assembly was de-
fective. The plane’s cylinder assembly had been re-
placed six years prior to the crash. At trial, the jury
agreed with the plaintiffs’ contentions and found
Continental liable.

On appeal, Continental alleged that GARA, which
bars lawsuits against the manufacturer of an
“aircraft or any ‘component, system, subassembly,
or other part of the aircraft’ if the manufacturer’s
product failed more than eighteen years after the
product was delivered,” insulated it from liability. In
support of its argument, Continental stated that a
third-party manufactured the allegedly defective
exhaust valve guide that was installed six years prior
to the crash.

The Court disagreed, noting that the “‘exhaust valve
guides ... were designed by Continental and manu-
factured specifically for Continental.”” Continental
also “tested the hardness of the exhaust valve
guides and individually reamed each guide to spe-
cifically fit a particular Continental cylinder assem-
bly.” Given these facts, the Court concluded that
sufficient evidence existed for the jury to have con-
cluded that Continental manufactured the defective
part within the eighteen years preceding the fatal
crash.

The Court also rejected Continental’s other argu-
ments on appeal, holding that (1) there was suffi-
cient evidence to support a finding that a manufac-
turing defect caused the accident; (2) the jury in-
structions at trial were proper; and, (3) the plaintiff’s
documentary evidence and expert witness testimo-
ny were admissible. Snider v. Sterling Airways, Inc.,
No. 17-3182, 2018 U.S. App. LEXIS 36685 (3d Cir.
Dec. 28, 2018).
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. Tenth Circuit Affirms Summary
; o ol Judgment in Premier 390 Acci-
dent Litigation after Plaintiffs’
-e"-

A
Expert Testimony Excluded
Denny Shupe, Philadelphia
dshupe@schnader.com

In a lengthy and well-reasoned unpublished opinion,
the Tenth Circuit Court of Appeals recently affirmed
a grant of summary judgment to the defendants in
litigation arising from a Beechcraft Premier 390 acci-
dent on March 17, 2013. Both of the aircraft’s en-
gines inadvertently were shut down in flight; the
pilot then was unable to restart the engines or lower
the landing gear.

This federal court action was brought in the North-
ern District of Oklahoma by the two surviving pas-
sengers of the planned flight from Tulsa, OK to
South Bend, IN and their spouses. The pilot and a
third passenger were killed in the crash. Plaintiffs/
Appellants sued Beechcraft Corporation (“Beech”),
the manufacturer of the aircraft, and Hawker
Beechcraft Global Customer Support (“Hawker”),
which provided maintenance services for the acci-
dent aircraft. The plaintiffs alleged negligence
claims against Beech and Hawker, and products lia-
bility claims against Beech.

Specifically, the plaintiffs alleged that: (1) the pilot
was unable to restart the engines because the air-
craft’s electrical distribution bus was defective; (2)
the aircraft’s alternate landing gear system (needed
because the engines were not restarted) was defec-
tively designed and failed to deploy; and (3) the air-
craft’s flight manual contained faulty instructions for
restarting the electrical generator after a dual en-
gine shutdown, and certain “repair kit” instructions
for the electrical system also allegedly were defec-
tive.

In support of their claims, plaintiffs offered the testi-
mony of four expert witnesses: John Bloomfield,
Donald Sommer, Frank Graham and Michael
Haider. Beech and Hawker moved to exclude the
opinions of Bloomfield, Sommer and Graham on the
grounds that they were not qualified to render, or
alternatively did not have an adequate basis for,
most of their opinions. They moved to exclude the
opinions of Haider on the grounds that he did not
sufficiently prepare his expert report. They also
moved the court to strike supplemental affidavits
offered by the witnesses after the filing of Daubert
motions by the defendants on the grounds that the

affidavits’ content was improper and constituted
untimely supplementation.

The trial court agreed with Beech and Hawker, and
excluded most of the opinions of all four ex-
perts. The Tenth Circuit found that the trial court
had not abused its discretion in excluding these
opinions. The trial and appellate court analysis is
too detailed to address in full here. However, the
following reasoning highlights are notable as you
consider ways in practice to attack the opinions of
opposing experts under the federal court Daubert
analysis and the Federal Rules of Civil Procedure.

Among other reasons for excluding portions or all of
the four experts’ opinions, the Court noted that: (1)
parties have a continuing obligation to supplement
expert reports in a timely manner if the parties later
learn the information initially provided is incomplete
or incorrect; (2) supplementation normally must
occur by the time a party’s pretrial disclosures under
Federal Rule 26(a)(3) are due; (3) if any expert’s dis-
closure is “intended solely to contradict or rebut
evidence on the same subject matter identified by
another party under Rule 26(a)(2)(B) or (C),” that
disclosure is due within 30 days of the other party’s
disclosure; (4) supplemental affidavits submitted in
response to Daubert challenges that restate prior
opinions, are not based on newly learned evidence,
are based on testing or work done that could have
been done in connection with the original expert
report issuance or deposition testimony, or that sup-
plement those opinions beyond the 30 day require-
ment, properly are rejected; (5) testing is not always
required to support expert opinions, but an expert
still must show under Federal Rule 702 that his opin-
ions are based on sufficient facts or data and on reli-
able principles and methods; (6) Bloomfield was not
qualified to render opinions about a design defect in
the alternate landing gear because he had never
designed a landing gear, and was not qualified to
render aircraft flight manual opinions given that he
had never drafted an aircraft instruction manual; (7)
Sommer was not qualified to render alternate land-
ing gear design opinions because he had no aircraft
design experience, and while he did pull force
testing for the alternate landing gear that was found
to be admissible, he did not do any analysis to iden-
tify a specific design defect; (8) Sommer’s experi-
ence as a “consumer” of the Beechcraft aircraft does
not make him a design defect expert; and (9)
Haider’s report was properly excluded where his
report was written by plaintiffs’ counsel (and not
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sufficiently prepared by him), where he did not do
independent research, where he offered design
opinions outside his expertise, where he did not
offer opinions based on the facts of this case, and
where his billing records showed insufficient time
was spent to analyze the information upon which he
offered opinions.

After the exclusion of this expert testimony, the trial
court found that there was no genuine issue of ma-
terial fact that would allow a reasonable jury to find
in favor of the plaintiffs on any of their theories of
negligence or products liability. As a result, the trial
court granted summary judgment to Beech and
Hawker, and the Tenth Circuit affirmed the grant of
summary judgment on appeal.

Finally, even though this is an unpublished opinion
and therefore is not binding precedent (except un-
der the doctrines of law of the case, res judicata,
and collateral estoppel), it is very well reasoned and
still can be cited as persuasive authority, consistent
with federal and local rules. Rodgers v Beechcraft
Corporation, No. 17-5045 (10" Cir. Dec. 13, 2018)
(unpublished opinion).

Torturing Insurance Policy
Language to Find Ambiguity

Jonathan M. Stern, Washington, D.C.
jstern@schnader.com

The most important doctrine in insurance
coverage law is that ambiguity in the forms drafted
by an insurer will be construed against it as drafter:
contra proferentem. The flipside to this doctrine is
that courts should not torture contractual language
to produce ambiguity where none exists. Two recent
non-aviation insurance coverage cases address the
battle between these two principles.

Cummings Props. LLC v. Public Serv. Ins. Co., involved
a landlord’s claim to additional insured coverage
under tenant’s policy. Cummings had leased office
space to tenant. The lease provided landlord would
make reasonable efforts to clear snow and ice from
exterior common areas. An employee of tenant, one
Joyce Barresi, sued landlord for personal injuries
following a slip-and-fall in the parking lot. Landlord
sought defense and indemnity from tenant’s insurer.

Cummings was made an additional insured “but only
concerning liability arising out of [tenant’s] opera-
tions or premises owned by or rented to [tenant].”
Thus, the issue for the court was whether the al-
leged liability of Cummings for Barresi’s slip-and-fall

arose out of tenant’s operations or premises. Cum-
mings argued for coverage insofar as Barresi would
not have been in the parking lot but for her work at
the leased space and she was arriving at the building
to conduct tenant’s operations.

The court rejected Cummings’ arguments. The en-
dorsement requires a connection between the liabil-
ity and tenant’s operations or premises. The court
held no such connection existed. “Arriving in the
parking lot and walking to work has nothing to do
with [tenant’s] operations.” Likewise, the court held
that the fall did not arise out of tenant’s premises.
“[T]lhe mere fact that Barresi was injured in a com-
mon area while en route to the rented premises
does not automatically make her claim one arising
out of the rented premises.” An appeal was filed in
the case on January 15, 2019.

Barlow v. State Farm Mut. Auto. Ins. Co. went the
other way. The issue was whether underinsured
coverage on a business automobile policy could be
stacked. Barlow, an employee of Enviro-Tech, was
severely injured in an accident while driving one of
Enviro-Tech’s 16 insured vehicles. The declarations
page of the State Farm policy stated:

W- UNDERINSURED MOTOR VEHICLE

BODILY INJURY 250000 EACH PERSON
500000 EACH ACCIDENT

It also showed “W $58.95” as the premium for un-
derinsured motorist coverage on the accident vehi-
cle and 15 other “W”s with corresponding premiums
for the other 15 vehicles insured under the policy.
The policy also provided that underinsured coverage
was provided “if ‘W’ is shown under ‘SYMBOLS' on
the Declaration Page.” The body of the policy pro-
vided under “Limits”

1. The Underinsured Motor Vehicle Coverage limits
are shown on the Declarations Page under
‘Underinsured Motor Vehicle Coverage—Bodily
Injury Limits—Each Person, Each Accident.’

k 3k k

3. These Underinsured Motor Vehicle Coverage lim-
its are the most we will pay regardless of the num-
ber of:

a. insureds;

b. claims made;

c. vehicles insured; or

d. vehicles involved in the accident.

Barlow argued the policy was ambiguous and that


https://www.schnader.com/attorneys/jonathan-m-stern/
mailto:jstern@schnader.com
mailto:sshort@schnader.com

stacking should be allowed. State Farm argued the
policy unambiguously precluded stacking by provid-
ing the limits apply “regardless of the number of ve-
hicles insured.” Acknowledging that “we should only
consider reasonable alternative interpretations and
not strain to find an ambiguity where none exists,”
the Fifth District Appellate Court nonetheless found
the policy ambiguous and allowed stacking, resulting
in $2,000,000 of underinsured coverage. To get to
this result, the court discussed Bruder v. Country Mu-
tual Insurance Co., 156 1ll. 2d 179, 193 (1993).

In Bruder, the Supreme Court had ruled against
stacking uninsured motorist coverage where the pol-
icy at issue insured two pickup trucks and provided
for $100,000 each person uninsured coverage. The
state high court had noted in dicta that a different
result might be had if there were multiple listings of
policy limits on the declarations page. “It could easily
be interpreted that an insured should enjoy a total
limit of $200,000 in coverage because a figure of
$100,000 would be shown for each pickup truck.”

Relying on Bruder, the Fifth District had allowed
stacking in other cases where the liability limit was
repeated on the declarations page. But that was not
the case on the State Farm policy. It repeated the
code “W” and premium for each vehicle; it did not
repeat the liability limit. Nonetheless, relying on
Bruder and cases applying the Bruder dicta, the court
allowed stacking.

While the line between torture and reasonableness
can be a close one, Barlow seems like it reached a
tortured result. | would more readily—but would
not—have found that the liability of Cummings in the
Massachusetts case arose out of the tenant’s premis-
es. Cummings Props. LLC v. Public Serv. Ins. Co., No.
17-11256-RWZ, 2018 U.S. Dist. LEXIS 199546 (D.
Mass. Nov. 26, 2018); Barlow v. State Farm Mut.
Auto. Ins. Co., No. 5-17-0484, 2018 Ill. App. (5th)
170484 (lll. App. Nov. 29, 2018).
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