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Second Circuit Holds that  

Federal Aviation Act Field 

Preempts State Statute Barring 

Airport from Extending Runway 

 

Stephen J. Shapiro, Philadelphia 

sshapiro@schnader.com  

Courts have long held that the Federal Aviation Act 
(“FAAct”) impliedly preempts the entire field of air 
safety. Relying on this well-established principle, the 
Second Circuit, in Tweed-New Haven Airport  
Authority v. Tong, held that a state statute that  
prohibited an airport from extending its runway  
impacted air safety and, therefore, was field 
preempted by the FAAct. 

At only 5,600 feet in length, the primary runway at 
the Tweed-New Haven Airport is one of the shortest 
runways at any commercial airport in the United 
States. The short length of the runway limits  
operations at the airport.  For instance, to prevent 
certain flights from exceeding the weight limitations 
that ensure aircraft can safely take-off and land on 
such a short runway, carriers must leave seats  
unfilled. To address this problem, the Airport  
developed a plan to extend the runway, which the 
FAA approved. Apparently unhappy with the  

expansion plans, the State of Connecticut passed a 
statute that prohibited the Airport from extending 
the runway (the “Runway Statute”).   

The Airport challenged the Runway Statute, asserting 
among other arguments that the FAAct preempted 
it. The trial court held that the Airport lacked  
standing to sue and that, even if it had standing, the 
FAAct did not preempt the Runway Statute. 

On appeal, the Second Circuit reversed. After  
concluding that the Airport had standing to  
challenge the Runway Statute, the Court observed 
that the statute directly impacted air safety:  “‘the 
length of the runway has a direct bearing on the 
weight load and passenger capacity that can be  
safely handled on any given flight.’ . . . The Statute 
has limited the number of passengers that can safely 
occupy planes leaving the Airport by preventing 
planes from taking off at maximum capacity. For 
these safety reasons, carriers are forced to cut back 
on an ad-hoc basis the number of passengers that 
can safely be carried, the amount of baggage they 
can bring with them, and the total weight of luggage 
that can be loaded.” Because the Runway Statute 
intruded into the field of air safety, the Court  
concluded that the FAAct preempted it.  Tweed-New 
Haven Airport Authority v. Tong, 930 F.3d 65 (2d 
Cir. 2019). 
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Aviation Group News and Notes 
 

  Denny Shupe and Lee Schmeer achieved a defense verdict after seven days of trial before the 
Philadelphia Court of Common Pleas. The case arose from an accident at the Philadelphia  
International Airport when a ground support equipment mechanic fell from an aircraft modular 
refueling truck and suffered injuries. Schnader represented the truck manufacturer, General  
Transervice, a family-owned company with roots in Philadelphia.  

 Bob Williams will moderate the session titled “Trial Tips from the Trenches: Things They Don’t 
Teach You in Law School About Trying Aviation Lawsuits” at the ABA Aviation conference in  
Washington, D.C. in October.  Bob Williams is a Vice-chair of the Aviation and Space Law General 
Committee of the ABA. 

 Barry Alexander will speak on a panel on the topic of cargo liability and insurance issues at the 
12th Annual McGill Conference on International Aviation, Liability, Insurance and Finance in  
Montreal in October. 

 Denny Shupe will discuss “Eleventh Hour Defense Tactics as Jury Selection Approaches” at the 
DRI Annual Meeting  on October 17 in New Orleans.   

 Lee Schmeer published “U.S. Supreme Court to Decide Whether to Address Scope of Implied 
Preemption in Aviation Products Liability Cases” in DRI Skywritings.  

 Barry Alexander, Denny Shupe, Jonathan Stern and Bob Williams were selected for listing in 
the 2019 Aviation Expert Guide.  

 Denny Shupe was named to The Best Lawyers in America for aviation law and as one of six lead-
ing individuals for aviation litigation and a “Global Elite Thought Leader” by Who’s Who Legal.  

Atlas Pilot Union Cannot Use 
Work Stoppage as Negotiating 
Tactic, Says DC Circuit Court of 
Appeals  

 

Stephanie A. Short, Pittsburgh  

sshort@schnader.com  

Atlas Air, Inc. and Polar Cargo Worldwide, Inc. 
(collectively, “Atlas”) won a victory in the Court of 
Appeals for the D.C. Circuit when the Court upheld a 
district court ruling enjoining the unions  
representing Atlas’s pilots (the “Union”) from  
encouraging strict compliance with the terms of their 
collective bargaining agreement with Atlas in an 
effort to gain leverage in contract negotiations.  

In 2016 the Union notified Atlas that it planned to 
amend the collective bargaining agreement (“CBA”) 
governing labor relations between the Union and 
Atlas. Thereafter, the union began a campaign  
promoting a series of actions to gain economic  
leverage in contract negotiations. The Union  
promoted “SHOP-ing,” or “Stop Helping Out  
Purchase” (a reference to Atlas’s headquarters in 
Purchase, New York) which, according to Union  

leaders, means that pilots should not “help out”  
Atlas by permitting it to get away with contract  
violations and should instead insist on “strict  
compliance with the contract.” The Union specifically 
promoted several actions including “BOOT-ing,” 
meaning “block out on time” (a reference to leaving 
the gate exactly on time rather than a few minutes 
early), short-notice sick calls, and refusing overtime.  

The Court of Appeals held that, under the Railway 
Labor Act (“RLA”), the dispute was a “major dispute” 
because it “grew out of” the negotiation of a new or 
amended bargaining agreement. Because the  
dispute was a major one under the RLA, the Union 
could not alter the status quo by engaging in work 
slowdown or stoppage until the process for resolving 
a major dispute could be completed and any such 
change in status quo could be enjoined by the 
courts. The Court of Appeals also rejected the  
Union’s contention that the Court did not have  
jurisdiction to issue an injunction to preserve the 
status quo under the Norris-Laguardia Act. 

The court went on to affirm the district court’s  
holding that BOOT-ing, SHOP-ing, short-notice sick 
calls, and refusing overtime altered the status quo 
based on statistics presented by Atlas showing that  

https://www.schnader.com/attorneys/stephanie-a-short/
mailto:sshort@schnader.com


the occurrence of those actions increased after  
contract negotiations began. On that basis, the Court 
upheld the injunction against the Union.  

The Court denied the Union’s motions for rehearing 
and rehearing en banc. Atlas Air, Inc. v. Int’l Bhd. Of 
Teamsters, 928 F.3d 1102 (D.C. Cir. 2019), aff’g, 280 
F. Supp. 3d 59 (D.D.C. 2017), reh’g denied, 2019 U.S. 
App. LEXIS 24255 (D.C. Cir., Aug. 14, 2019), reh’g en 
banc denied, 2019 U.S. App. LEXIS 24259 (D.C. Cir., 
Aug. 14, 2019). 

District Court: Pennsylvania’s 
Foreign Corporation Registration 
Statute Unconstitutional  

Edward J. Sholinsky, Philadelphia 
esholinsky@schnader.com 

 
In Sullivan v. A.W. Chesterton, Inc. (In re Asbestos 
Products Liability Litigation (No. VI)), 384 F. Supp. 3d 
532, Judge Robreno broke from his colleagues in the 
Eastern District of Pennsylvania and ruled that  
Pennsylvania’s statute requiring foreign corporations 
registering to do business in the Commonwealth 
consent to its courts’ general jurisdiction is  
unconstitutional. The Court also ruled that the  
Supreme Court’s 2014 decision in Daimler AG v.  
Bauman renders the Third Circuit’s approval of that 
statute in Bane v. Netlink, Inc., 925 F.2d 637 (3d Cir. 
1991), no longer binding on courts in the circuit.  

The plaintiff in Sullivan brought claims against  
dozens of defendants, including the Virginia-
incorporated and -based Huntington Ingalls, Inc., 
alleging that her husband died because of exposure 
to asbestos. The alleged exposure to Huntington’s 
asbestos occurred in Louisiana.  Huntington did, 
however, register to do business in Pennsylvania as a 
foreign corporation. 

Under 15 Pa. Cons. Stat. § 411, a foreign corporation 
“may not do business in this Commonwealth until it 
registers with the department.” Pennsylvania’s long-
arm statute, 42 Pa. Cons. Stat. § 5301 states that 
registration as a foreign corporation in Pennsylvania 
“shall constitute a sufficient basis of jurisdiction to 
enable the tribunals of this Commonwealth to  
exercise general personal jurisdiction over such 
[entities] . . .” Under the plain reading of these  
statutes, any foreign corporation that registers to do 
business in the Commonwealth has consented to 
general personal jurisdiction. 

After Daimler, courts could exercise general  
jurisdiction over foreign corporations only when the 

corporation was “essentially at home in the foreign 
state.” A corporation generally is “at home” where it 
is incorporated and where it has its principle place of 
business. It violates due process to subject a  
corporation to general jurisdiction wherever it  
engages in business. 

In general, Pennsylvania state trial and appellate 
courts and federal district courts in Pennsylvania 
have held that Pennsylvania’s compulsory consent 
statute is consistent with due process and Daimler. 
The Sullivan Court broke with these cases and held 
that “a mandatory regime purporting to confer  
consent to general jurisdiction in exchange for the 
ability to legally do business in a state is contrary to 
the rule in Daimler, and therefore, can no longer 
stand.” 

The Court stated that the “consensual” tone of 
Pennsylvania’s statutory scheme did not save it.  
Rather, the statutes condition the benefit of doing 
business in Pennsylvania on the surrender of  
constitutional rights recognized by the Daimler 
Court. Applying the “unconstitutional conditions 
doctrine,” the Court held Pennsylvania could not 
condition the “enjoyment of a government-
sponsored benefit”  “upon a person’s nonassertion 
of any constitutional right.” The statutes left foreign 
corporations with two unsatisfactory choices: (1) 
register and consent to general personal jurisdiction; 
or (2) not register and be denied the opportunity to 
do business in the state. Because of the importance 
of being able to engage in interstate commerce, the 
court held that “the mandatory nature of the  
statutory consent” rendered the so-called consent 
“functionally involuntary.” 

Judge Robreno also broke from his colleagues by 
holding that Bane was no longer binding precedent 
in light of Daimler. In Bane, the Third Circuit held 
that a foreign corporation consents to general  
jurisdiction when it registers to do business in  
Pennsylvania. But, the Court in Sullivan held that 
Daimler essentially “disassembled the legal  
scaffolding upon which Bane was based.” Judge 
Robreno reasoned that the standard articulated in 
Daimler contradicts Bane, effectively overruling it. 

Until the Pennsylvania Supreme Court and, perhaps 
even the Supreme Court, weigh in on the issue of 

consent in Pennsylvania’s long-arm statute, this 
question may continue to vex Pennsylvania’s state  
and federal courts.  Sullivan v. A.W. Chesterton, Inc. 
(In re Asbestos Products Liability Litigation (No. VI)), 
384 F. Supp. 3d 532. 
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Western District of Washington 
Finds No Specific Personal  
Jurisdiction over MDHI in  
Connection with Helicopter Crash 
in Washington State  

Denny Shupe, Philadelphia 
dshupe@schnader.com 

This action arose from a July 22, 2014 non-fatal 
crash of an MDHI Model 369D helicopter near Oso, 
Washington. The commercial pilot was performing 
external load operations in the helicopter when one 
main rotor blade separated due to disbonding and 
fatigue cracking, which resulted in loss of control of 
the helicopter and collision with the terrain. The 
NTSB attributed the accident to a mechanic’s failure 
to properly perform required inspections of the 
main rotor blades, as well as to lack of clear  
guidance in the helicopter maintenance instructions.  

The failed rotor blade was manufactured by  
defendant Helicopter Technology Company (“HTC”) 
and sold by HTC to Olympic Air (“Olympic”).    
Defendant MDHI, an Arizona corporation with its 
principal place of business in Arizona, is the current 
type certificate holder for the 369D helicopter,  
although the accident helicopter was designed,  
manufactured and sold by a predecessor company 
(not MDHI) that previously held the type  
certificate. MDHI had no involvement with the  
manufacture or sale of the failed rotor blade to 
Olympic. MDHI filed a motion to dismiss the  
amended consolidated complaint on the grounds 
that there was no personal jurisdiction over it in the 
state of Washington in connection with this  
accident. For the reasons discussed below, the  
federal district court agreed and dismissed the  
complaint against MDHI. 

Courts in the Ninth Circuit employ a three-part test 
to determine whether there is specific personal  
jurisdiction over a non-resident defendant: (1) did 
the defendant purposely direct its activities at the 
forum; (2) does the claim arise out of or relate to the 
defendant’s forum related activities; and, if the  
answer to both (1) and (2) is yes, then (3) is the  
exercise of jurisdiction over the non-resident  
defendant reasonable? Here, the district court  
answered no to both (1) and (2), and therefore did 
not reach question (3). 

Among other things, the court noted that as a type 
certificate holder, MDHI is required to publish  
safety/service bulletins and produce various  

manuals for continuing airworthiness, to warn  
owners and operators of safety issues, and to  
investigate and notify the FAA of any issue involving 
flight safety. MDHI argued that being a type  
certificate holder and meeting these requirements is 
“geographically agnostic” and “jurisdictionally  
irrelevant.” The court agreed, and found that  
plaintiffs’ allegations about the manufacture of the 
helicopter by MDHI’s predecessor were irrelevant, 
as were their steam of commerce arguments.  The 
Court also concluded that plaintiffs did not show a 
connection between any MDHI designs and the state 
of Washington. 

The fact that MDHI had two authorized dealers and 
service centers in the state of Washington also was 
an insufficient basis for the court to find specific  
jurisdiction over MDHI. The court also found  
insufficient for jurisdiction the fact that Olympic  
purchased approximately $400,000 worth of MDHI-
manufactured parts annually from an MDHI-
authorized parts distributor located in  
California. Significantly, the failed rotor blade was 
not manufactured or sold by MDHI.  Accordingly, the 
court found that plaintiffs’ claims did not arise of 
MDHI’s sale of products and replacement parts in 
the state of Washington. 

Finally, the court found that MDHI’s compliance with 
its federally-imposed continuing airworthiness  
responsibilities as a type certificate holder was not a 
basis to find specific jurisdiction. Citing favorably the 
Tenth Circuit’s 2017 decision in Old Republic Ins. Co. 
v. Cont’l Motors, Inc., 877 F.3d 895, the court held 
that by MDHI sending manuals and service bulletins 
to operators and owners of 369D helicopters in 
Washington, it did not “purposefully avail[] itself of 
the privilege of conducting activities in the forum” or 
direct its activities at the state of Washington. MDHI 
sent materials to Olympic, as it was required to do 
under federal law, because Olympic was located in 
Washington; if it had been located elsewhere, then 
MDHI would have sent the materials elsewhere in 
compliance with its federal responsibilities. The 
court held that for specific jurisdiction to be found, 
“[t]he relationship must arise out of contacts that 
the ‘defendant himself’ creates with the forum 
state.” MDHI did not create the contact with  
Washington when it sent these continuing  
airworthiness materials to Olympic, an aircraft  
operator, and to others in Washington.  Olympic Air, 
Inc. v. Helicopter Tech. Co., No. 2:17-CV.1257-RSL, 
2019 U.S. Dist. LEXIS 89887 (W.D. Wash. May 29, 
2019).  
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Waiver of Personal Jurisdiction 
Defense Can Undermine Motion 
to Dismiss for Improper Venue  
 

 
Arleigh P. Helfer, Philadelphia 
ahelfer@schnader.com 

Although strategy often affects which defenses a 
party will raise in a motion to dismiss, it is critically 
important to consider whether the failure to raise 
one defense might undercut others. 

Mr. Agasino was a passenger flying from Tokyo,  
Japan to Dallas, Texas on an American Airlines flight.  
During the flight, a bag fell from an overhead  
compartment and hit him in the head. He lost  
consciousness and sustained numerous injuries. He 
brought a claim against American Airlines under the 
Convention for the Unification of Certain Rules for 
International Carriage by Air (the “Montreal  
Convention” or “Convention”) in the United States 
District Court for the Northern District of California, 
seeking at least $400,000 in damages. No facts  
connected Mr. Agasino’s accident to the Northern 
District of California. In addition, he was not a  
California resident. 

American moved to dismiss the action for lack of 
venue, or, in the alternative, to transfer venue to 
the Northern District of Texas for the convenience of 
the parties and witnesses. Although there were no 
jurisdictional facts connecting the accident to the 
Northern District of California, and although  
American is a citizen of Texas for jurisdictional  
purposes, American did not move to dismiss for lack 
of specific personal jurisdiction. Mr. Agasino  
countered that venue was proper under the  
Montreal Convention and argued that the  
Convention supersedes the general venue statute, 
28 U.S.C. § 1391.     

The court rejected Mr. Agasino’s argument,  
explaining that the Convention does not govern  
venue within the United States. Quoting the  
pertinent language of the Convention, the court  
explained that Montreal Convention Article 33  
describes which state parties may entertain a claim 
arising from injury to a passenger (i.e., “Article 33 
confers jurisdiction on the courts of a nation-state, 
rather than a particular court within that nation-
state”). 

However, the court found venue nevertheless  
existed under the general federal venue statute, 
noting a corporate defendant is deemed to reside—
and therefore may be sued—in any district in which 
it is subject to personal jurisdiction. Even though the 
undisputed facts of the case showed there was no 
connection whatsoever between the accident and 
the forum, the court ruled that venue was  
proper: American waived any personal jurisdiction 
defense by failing to raise one in its motion to  
dismiss. As a result, American was deemed to reside 
in the Northern District of California for venue  
purposes.   

Luckily for American—and for its lawyers—the court 
granted American’s motion to transfer venue,  
transferring the case to the Northern District of  
Texas pursuant to the change of venue statute, 28 
U.S.C. § 1404, for the convenience of the parties and 
witnesses in the interests of justice.  Agasino v. Am. 
Airlines Inc., No. 19-cv-03243-LB, 2019 U.S. Dist. 
LEXIS 125062 (N.D. Cal. July 26, 2019). 

 

Illinois Appellate Court Grants 
Summary Judgment to Insurer 
Based on Insured’s Non-
Compliance with Pilot Warranty 
Endorsement  

Joseph Tiger, New York 
jtiger@schnader.com 

This action concerned an insurance-coverage  
dispute for a claim arising out a June 7, 2012 crash 
of a LearJet 60 at Aspen-Pekin County Airport in  
Aspen, Colorado (the “Loss”). The Aircraft was  
piloted by Paul Nemetz (“Nemetz”). Following the 
Loss, the aircraft’s owner, Performance Aircraft 
Leasing, Inc. (“Performance”), submitted an  
insurance claim (the “Claim”) to its carrier, XL  
Specialty Insurance Company (“XL”), asserting that 
the aircraft was a total loss.  

XL denied the Claim because Nemetz had not  
fulfilled the requirements of the Pilot Warranty  
Endorsement (the “Warranty”), which provided in 
relevant part: 

 “[] Paul Nemetz provided [he has] success-
fully completed company approved ground 
and flight training school: for a turbine  
aircraft within the preceding 12 months of 
any date he acts as Second in  
Command” (the “First Warranty Part”); and  
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 “Any Pilot approved by the Chief Pilot of the 

Named Insured. With the understanding 
that: a) all turbine pilots are going to  
simulator school for the Make and Model 
they are operating annually; …” (the 
“Second Warranty Part”) 

Shortly after denying the Claim, XL initiated a  
declaratory judgment action in Illinois against  
Performance, who counterclaimed. The trial court 
first ruled that the Warranty was a condition  
precedent to coverage, and that the word 
“company” in the First Warranty Part referred to XL. 
The case therefore turned on whether Nemetz’s 
training met the Warranty requirements. 

XL asserted that the requirements of the First  
Warranty Part were not met because XL never  
received, much less approved, any proposal for 
ground and flight training school for Nemetz. The 
requirements of the Second Warranty Part were not 
met because Nemetz’s most recent training  
occurred in 2010. Performance argued XL’s  
discretion to approve training under the First  
Warranty Part rendered coverage illusory.  
Performance further argued that the annual  
simulator school training required by the Second 
Warranty Part could occur after the Loss. 

The trial court found for Performance based on the 
Second Warranty Part. Specifically, the court found 
that the training could occur post-Loss, provided it 
took place during the policy period. It was  
immaterial that Nemetz ultimately did not attend 
simulator school because XL’s denial of the Claim 
deprived him of the opportunity to fulfill the Second 
Warranty Part’s requirements. The trial court  
therefore granted Performance summary judgment, 
and XL appealed. 

The Illinois Appellate Court, First District reversed 
the trial court’s decision. While agreeing that post-
Loss training could fulfill the Second Warranty Part’s 
requirements, the appellate court rejected the  
conclusion that Nemetz satisfied this requirement. 
In particular, the appellate court emphasized that 
the word “annually” implied an ongoing, recurrent 
action occurring each year. Because more than two 
years had passed since Nemetz last attended  
simulator school, he could not be said to attend 
“annually.” The Court of Appeals further noted that 
the training requirement existed during the previous 
policy year, but Nemetz had not fulfilled it. Because 
Nemetz was not “going to simulator school …  

annually,” the appellate court ruled that the  
requirements of the Second Warranty Part were not 
satisfied. 

The appellate court likewise found that Nemetz did 
not satisfy the First Warranty Part’s requirements. 
Performance again argued that XL’s discretion to 
approve training rendered coverage illusory. It  
argued that XL could reject a program post-accident 
to create a basis to deny coverage. The appellate 
court rejected this argument, noting that the First 
Warranty Part contemplated completion of training 
occurring prior to any flight, rather than post-
accident. Moreover, the implied duty of good faith 
and fair dealing required that XL exercise its  
discretion reasonably. As the appellate court noted, 
“the mere fact that the policy gives [XL] some  
discretion does not render coverage illusory.”  
Because there was no indication that any proposed 
training program was submitted to XL for approval, 
much less approved and completed, the appellate 
court found that the requirements of the First War-
ranty Part were likewise not fulfilled. The Warranty’s  
requirements were therefore unmet, and the Court 
reversed and remanded, with instructions to enter 
summary judgment in favor of XL.  XL Specialty Ins. 
Co. v. Performance Aircraft Leasing, Inc., No. 1-18-
1031, 2019 Ill. App. LEXIS 477 (Ill. App. Ct. June 27, 
2019). 

New Mexico Court of Appeals 
Reverses Trial Court and Holds 
that the Federal Aviation  
Administration Authorization Act 
did not Preempt Plaintiffs’  
Negligence Claim 

David R. Struwe, Philadelphia  

dstruwe@schnader.com  

In Schmidt v. Tavenner’s Towing & Recovery, LLC, 
the New Mexico Court of Appeals reversed the trial 
court and held that the Federal Aviation  
Administration Authorization Act (“FAAAA”) did not 
preempt the plaintiffs’ negligence claim. Plaintiffs 
brought suit after their plane caught fire and was 
destroyed while being towed by defendant  
Tavenner’s Towing & Recovery, LLC (“Tavenner’s”).  
Plaintiffs sued Tavenner’s, alleging negligence, 
breach of implied contract, and breach of the  
implied covenant of good faith and fair dealing.  
Plaintiffs’ “claims were based on allegations that 
Tavenner’s failed to properly load, care for, and 
transport the airplane and that this caused the  
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airplane’s destruction.” The trial court granted 
Tavenner’s Motion to Dismiss, finding that the 
FAAAA preempted plaintiffs’ claims.  Plaintiffs  
appealed. 

On appeal, the court reversed and held that the 
FAAAA did not preempt plaintiffs’ negligence claim.  
In reaching its holding, the court discussed the  
history and purpose of the preemption doctrine.  
Referencing Supreme Court precedent, the court 
noted that “preemption will not lie unless it is the 
clear and manifest purpose of Congress.” The court 
then analyzed the applicable language of the FAAAA, 
which states: 

[A s]tate … may not enact or enforce a law,   
regulation, or other provision having the force 
and effect of law related to a price, route, or 
service of any motor carrier … with respect to 
the transportation of property.  

49 U.S.C. § 14501(c)(1). Acknowledging that the  
Supreme Court has stated that state common-law 
rules fall comfortably within the language of the 
FAAAA preemption provision, the court nonetheless 
analyzed whether the FAAAA preempted the  
plaintiffs’ state common-law claims in this case. In 
ultimately holding that the FAAAA did not preempt 
the plaintiffs’ negligence claim, the court relied on 
Supreme Court decisions that limited the scope of 
preemption:  “Significantly, however, the Court also 
has cautioned that the FAAAA does not preempt 
‘state laws affecting carrier prices, routes, and  
services in only a tenuous, remote, or peripheral 
manner.’” 

The court then found that “[a]lthough  
Plaintiffs’ negligence claim relates to the  
transportation of property, the claim does not target 
or affect the regulation of motor carriers in general.”  
Accordingly, the court found “the relationship  
between Plaintiffs’ negligence action to a motor  
carrier’s prices, routes, and services too tenuous to 
be preempted by the FAAA[A].”   

In addition to finding the relationship too tenuous, 
the court also noted that if the FAAAA did preempt 
the plaintiffs’ claims, they would be without legal 
recourse for sources of damage recovery.  The court 
noted that “federal courts have reasoned that the 
absence of any alternative judicial remedy or  
recourse is evidence that common-law actions to 
recover for personal injury or property damage are 
not preempted.” The court also found persuasive 
the FAAAA’s language requiring motor carriers to 
have liability insurance to pay for damages resulting 
from negligence. The court reasoned that the  

statute would not require liability insurance if the 
FAAAA preempted negligence based claims.   

Although the court found that the FAAAA did not 
preempt the plaintiffs’ negligence claim in this case, 
the court did not decide whether the FAAAA 
preempted the plaintiffs’ contract-based claims, 
finding the “allegations … insufficient to permit  
analysis of … whether the FAAAA expressly 
preempts the [contract-based] claim[s].”  Schmidt  
v. Tavenner’s Towing & Recovery, LLC, No. A-1-CA-
35863, 2019 N.M. App. LEXIS 75 (N.M. App. June 
14, 2019). 

 

Illinois Appeals Court Cites Crash 
Occurring in Illinois in Finding  
Personal Jurisdiction Properly  
Exercised Over Out-of-State  
Defendant 

Lee C. Schmeer, Philadelphia 
lschmeer@schnader.com  

An Illinois intermediate appeals court recently 
affirmed the Cook County trial court by holding that 
Illinois courts could exercise personal jurisdiction 
over a Texas company that overhauled an accident 
aircraft’s engine in Texas seven years before the  
accident took place.  Schaefer v. Synergy Flight Ctr., 
LLC, No. 1-18-1779, 2019 Ill. App. LEXIS 705 (Ill. Ct. 
App. Aug. 26, 2019). While the parties agreed that 
the defendant was not subject to general, or all-
purpose, jurisdiction, they disputed whether specific 
personal jurisdiction existed over the foreign  
company. Despite the defendant’s apparent lack of 
forum-related conduct, the court held that it did. 

The court correctly noted in its analysis that specific 
jurisdiction requires a defendant’s purposeful  
direction of business activities at the forum state, 
and that the cause of action must relate to the  
defendant’s conduct with the forum state.   
Strangely, the court then proceeded to cite the  
percentage of revenue the company derived from 
activity in Illinois―a fact that is usually cited to  
support a general jurisdiction argument (at less than 
2.5%, this percentage of revenue earned in the  
forum state still was not enough to confer general 
jurisdiction under Daimler and its recent U.S.  
Supreme Court progeny). The defendant’s business 
relationships with six Illinois entities factored heavily 
in the Schaefer court’s reasoning, although the court 
did not expressly say that any of those entities were 
involved in the accident at issue. The court placed  
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equal significance on the fact that the defendant’s 
alleged negligence caused the crash of an Illinois-
based plane and deaths in Illinois, but did not  
explain how the maintenance of an aircraft engine in 
another state constitutes forum-based conduct 
sufficient to support the exercise of specific  
jurisdiction in Illinois.      

This decision, based as it is on specific jurisdiction, 
exemplifies a typical misunderstanding defendants 
may encounter when contesting personal  

jurisdiction: that jurisdictional predicates completely 
outside the control of the defendant still may be 
cited in support of a court’s exercise of specific  
jurisdiction over that defendant. Also, plaintiffs (and, 
as Schaefer demonstrates, even courts) often blur 
the line between general and specific  
jurisdiction in an effort to bootstrap every  
potentially relevant fact into the jurisdictional  
analysis. Whether done intentionally or not, it is im-
portant to recognize this tactic and stop it before it 
contaminates the jurisdictional inquiry.  
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