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In May 2018, the Third Circuit, sitting en banc, issued a unanimous opinion 
that clarified the court’s approach to federal statutes of limitations. In Rotkiske 
v. Klemm, 890 F.3d 422 (3d Cir. 2018), the court diverged from the approach 
taken by the Fourth and Ninth Circuits and held that the Fair Debt Collection 
Practices Act’s (FDCPA) one-year statute of limitations is an “occurrence based” 
provision that does not incorporate a discovery rule but instead runs from the 
date of the violation. However, the court left open the possibility that the FDCPA’s 
statute of limitations is subject to equitable tolling in appropriate cases. 

The Supreme Court granted certiorari to resolve the circuit split and recently 
affirmed the Third Circuit’s judgment, deciding in an 8-1 opinion that the 
FDCPA’s statute of limitations does not incorporate a discovery rule. Rotkiske 
v. Klemm, No. 18-328 (U.S. Dec. 10, 2019). The Court also determined that the 
petitioner had failed to preserve arguments about equitable tolling based on 
the alleged fraudulent conduct of the respondent.

Justice Ginsburg dissented, contending that the alleged fraud should have 
prevented the statute of limitations from beginning to run until the petitioner 
knew or should have known of the respondent’s FDCPA violation.

Background

Rotkiske accumulated credit card debt between 2003 and 2005. His bank referred 
the debt to Klemm & Associates (“Klemm”) for collection. After serving process 
at an old address where, unbeknownst to Rotkiske, someone accepted service 
on his behalf, Klemm sued and obtained a default judgment for about $1,500. 
Rotkiske discovered the judgment when he applied for a mortgage and brought 
suit against Klemm and others alleging the debt collection practices violated 
the FDCPA. Klemm and other defendants moved to dismiss the FDCPA claim 
as untimely. The district court agreed, rejecting Rotkiske’s argument that the 
FDCPA’s statute of limitations incorporates a discovery rule. The district court 
also rejected Rotkiske’s request for equitable tolling, explaining that it was 
duplicative of his discovery-rule argument.

After argument, but prior to issuing an opinion, the Third Circuit sua sponte 
ordered rehearing en banc. In its unanimous opinion following rehearing, 
the court began its analysis with the statutory text. The FDCPA’s statute of 
limitations states: 

  An action to enforce any liability created by this subchapter may be 
brought in any appropriate United States district court . . . within one  
year from the date on which the violation occurs.

15 U.S.C. § 1692k(d). The court found this language to be clear. The court 
explained that there are two basic models for statutes of limitations—an 
“occurrence rule” in which the statute runs from the date when the injury 
actually occurred, and a “discovery rule” in which the limitations period runs 
from the date the aggrieved party knew or should have known of the injury. 

The court rejected Rotkiske’s arguments and determined that the plain text of 
the FDCPA establishes an occurrence rule. The Third Circuit distanced itself 
from the earlier practice of inferring a discovery rule in federal statutes of 
limitations, and it expressly rejected the Ninth Circuit’s approach, announced 
in Mangum v. Action Collection Service, Inc., 575 F.3d 935 (9th Cir. 2009), of 
broadly applying a discovery rule to statutes of limitations in federal litigation, 
including to the FDCPA limitations provision.

The Supreme Court’s Decision

The Supreme Court affirmed the Third Circuit. Starting with the text of the 
FDCPA’s limitations provision, the Court opined that Congress unambiguously 
set the “date of the violation as the event that starts the one-year limitations 
period.” Rotkiske argued that the Court should read a general discovery rule 
into the FDCPA’s limitations provision. However, the Court responded that 
judicial supplementation of statutory text is particularly inappropriate when 
Congress has stated its intent in clear language and where Congress knew 
how to implement a discovery rule, as it had done in other statutes. 

The Court also addressed Rotkiske’s argument that an equitable, fraud-specific 
discovery rule should apply to his claim. Because Rotkiske had not preserved 
the issue before the Third Circuit and had not raised the issue in his petition for 
certiorari, the Court declined to reach the merits of that argument, noting that it 
was not deciding whether the text of the FDCPA’s limitations provision permits 
the application of equitable doctrines or whether the claim Rotkiske alleged 
(i.e., that Klemm had knowingly served process at a known bad address to 
prevent Rotkiske from discovering the lawsuit) fell within the scope of cases 
applying equity-based doctrines to statutes of limitations. 

As Justice Sotomayor explained in her concurring opinion, the “only daylight 
between the majority and dissenting opinions is whether petitioner Rotkiske 
forfeited reliance on an ‘equitable, fraud-specific discovery rule’ that forgives 
otherwise untimely filings.” Justice Ginsburg would have found that Rotkiske 
did not waive the fraud-specific discovery rule issue and would have remanded 
for further proceedings.

Conclusion

After Rotkiske, FDCPA claims must be brought within one year of the violation. 
But the Supreme Court left open the possibility that equitable doctrines may 
affect the FDCPA statute of limitations, particularly where fraud is involved. 

From a practitioner’s perspective, this decision is a reminder that it is crucial to 
preserve alternative arguments made below on appeal expressly. Had Rotkiske 
raised his equitable estoppel argument on appeal, or had he framed the issue 
in his petition for certiorari, there is a chance the matter would have been 
remanded for further proceedings, as Justice Ginsburg was inclined to do, 
rather than being dismissed outright.
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